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MAY 12 2003

WILLIAM C. GALVIN Witw Chgrmar

STATE REFRESENTATIVE Committas on Insurarce
BTH NORFOLK DISTRICT Hoass Committee or Ways and Means

STATE HCUSE ROOM 254 Health Care Committes
TFI. (617! F22-2220 Medicaid Comm tes

Fax (817 7E2 251
Fap wWilliemGalen @hew sloue na.us

May 8, 2003

Ms. Jane Wallis Gumble

Chair

Chapier 40B Housing Task Force

Department of Housing and Community Development
One Congress Street, 10th Floor

Boston, MA 02114

Dear Chair Gumble;

Please accept this letter as my written testimony for the May 12" 2003 meeting held by the
Chapter 40B Housing Task Force. This legislative session [ have filed a comprehensive plece of
legislation, House Bill 1293, which amends Chapler 40B. The hill was filed after soliciting ideas and
feedback from my local elected officials and residents of the communities which 1 represcnt.

One of the proposals contained in House Bill 1293 is relative to the Housing Appcals
Commiltee (HAC), which is on the agenda for the Task Force meeting. The HAC currently grants
developers “waivers” on the grounds that the denial of the application would render the project
uneconomical. The types of allowable waivers and the word uneconomical should be explicitly
defined. Tn addition, the burden of proof should be on the applicant Lo show that the denial of the
application is uneconomical. Also, the burden should force the applicant Lo prove that if the waiver is
granted, the project will nol adversely affect the community’s resources or health and well-being of the
town’ s rosidents.

From 1990-2002, just 16% of [TAC decisions were in favor of the municipalily, 84% were in
favor ol the developer. 1 the HAC is able to overturn local decisions wilh such [requency, the waiver
process and the word “uneconomical” should be more clearly defined. This would allow
municipalities to understand the appeals process and outcome ol the proccss with grealer ease.

Thank you for allowing me the opporlunity o provide my thoughts and ideas on this critical
issue of affordable housing. Please feel free to contact me with any guesiions or ConceIms.

Sincerely
William C. Galvin
State Representative
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April 25, 2003

Ms. Kristen Olsen

DHCD

Onc Congress Sireet

Boston, Massachusetts 02114

RT: Chapter 40B Task Force Agenda — Meeting Monday, April 28, 2004
Dear Ms. Olsen:

On April 14, several of my constituents from the Town of Stoughton appeared before you
Lo present their case regarding initiatives for 40B roform as it applics to a particular cuse
in the community. The proposed sitc of devclopment hus causced quite a controversy in
town due 1o the sensilive area in which it is planned.

As ['m sure this able group informed you, the picce of land involved has a history with
the lown, dating back Lo the 70°s when he Army Corps of Engineers was requested Lo
perform reconnaissance scope evalualions. The property was considered a wetland, even
then. Their report included an observation that, “.. .construction of houses is active in the
flood plain along Daly Drive, These homes would most likely be subject to [looding in
future siorms. Nat only will such flooding affect new homes directly, but also will affect
flood levels in adjacent areas...” It should be noted that construction of these homes was
complcted, and scveral of them do indeed have flooding during moderaie to heavy
rainfall, when the waler table nises. The Corps’ directly recommended that, .. .the town
should initzate action to provide ordinances that would prohibit future development of
[lood plain lands, not only Dorchester Brook, but also along other sireams within the
communily. The enforcement of zoning ordinances for regulating construction in the
flood plain would allow residents of Stoughlon to purchase federally subsidized flood
insurance.” You have seen the pictures of the neighborhood discussed al (his meeting,
post construction. The Corps was correct and additional development will only
exacerbate this problem.
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Please do nol rnistake the opposition of this 40B as ‘NIMBY”. This 1s a diverse
neighborhood, which houses a group home for mentally retarded adults.

The problem with this development points to a problem inherent with 40b development.
The ability of developers to circumvent town ordinances without real site appraisal is an
argument for refarm. The process of developer Lo town o banker becemes one of profil
over the greater good. Building on a site that has never seen a 21 E assessment, puts the
entire neighborhood at risk for a plethora of problems including contamination from
voe’s, metals, and chemicals from prior usage. The same can be said of water problems,
which hurts not only cutrent residents, but those whao buy these homes in good faith.
Once all papers arc passcd, where do they go Lo seek relief?

The opporiunily to reform 40B is tremendous. 1t is without question that we need
affordable housing for all of Massachusetts’ residents. Why can’t we create a process that
encourages development of appropriate and adcquate land for housing, while lcaving at-
risk properties alone?

[ urge your honmorable committee to include ALL current 40B applications in your reform
package, as you have discussed in the ‘ Technical Improvements’ porlion of your agenda.
Our communities deserve the samc attention o these projects as they would to any future
projects,

Your task is dilficult, but meaningful. Thank you for your efforts on our behalf.
With best personal regards, | remain

\.\_9/;/2%}%749 ¢ :

Louis L.Kafka
State Reproscntal
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111 WASHINGTOR STREET
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Jare Wallis Gumblk:
408 Tusk Force Chair
Drireciar, BHCD

Une Congress Street, | 0* Floor
Boson, WA (12114

[Dizar Ms. Gumble,

W ane pleased thal Govemoer Rosnney his convened a Task Foree wo consader possible
improvements o Chapter 408, the Commmaonwealth’™s “anti-gnel 2oning™ siafuie,

For ower thirty years, the Town of Brookline has expemded cossiderable effort and resources (o
create and preserve o substantial supply of affordable boasing - both owner-ceeupiad and rental -
for the betbermesd of (he coimsaity, Ve, our effardahle I'-:ﬂ.uinE_ in.-n:nlnr:.' as counted under
Chaper 0B, ot sbowi B peroent, falls short of the 10 percent gosl stablishad for sl
Plasssicinseins eitics and o under Chapier 408 Furthermaore, after comsiderahle study, the
Tovam hoy comeludied thol hseanse of the high anst anid high dmety shaacier of sur comnvasdty
and & lack of adequate stabe amd federal housing subsidies, the remainisg G00H afTordable units
meaded 1o progres from 3 to 10 percent cannot be achieved quickly, despile aur best eflions

Breokline has adopted, sed willingly continues 1o suppord, the 10 percent goal kecally, including
exphicitly stating this goal in our ¢urrent Compreheraive Plan, Furthemore, Brookline costinues
i use all availahle inols to preserve and mcrease our affandable housing ieventory, including the
sl of rescances foom the Town's oporating budget wnd - simeo 1267 0 slrong
inclusiceary xoning balaw. Wi ane Lilly sepportive of the Commoswealth's efforts o mcourage
and recognize local commeendties” adoption of affordabls housing plans that will char a course
toswe il ackasving the 10 pencent goal, and are moving lowand adopling sech & plas
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That eaid, we weald subsmil that the currenl Chapler 00 repulstion, which ofTern
individual commesmaties tempomry protection agains overmides of local zonang
ordinances by the Housing Appeals Commitiee—curremly based upon an mhetrary rain
of progress toevard the 10 perceni goal--maghi be conssderably improved upom in order to
myeei its sivied objectives.

In this regand, we would affer the fnllowing core proposal for the Commiltes’s
consideramon:

Change the basgis for measwring the rate of pregress toward the 10 percemt Chaptir

A4l goal from T5% of the community's jogal housimg inveniory sver a one-year
perisd to 10% of the community s alfordabie houzing deficii over o iwosyear period.

The curresd measare that will allow a cify or fwm a one- year moralorium on processing,
mew comnprehensive pemmits is based epom an anmoal e of sffordable housieg
productics equal b 075 percest of the commvanty ™ tolal Toasing sleck, For example, of
a tovwnR olal bevafing sock were 10000 wmik (the denommelionh, the roguiral rate ol
annual progress woak] b 10HHE x 0075, or 75 new alTordable housing units per yeor (lhe
rramerahrk

W' sugpest thal a more appropriale denomanator for this type of measure, rather than a
comemity”s bedal housing inveniory, shoald be the tota rember of exdis thal consisiuies
ithe memaming deficil between the communetys curneni 408 mmveniory and the 10 percent
goal. For example, if the above community with a sotal BOU000 wnit housing stock
currently has 20 affordabde units under Chapasr 208, the remaining deflicia 1o be closed
{our recommended desomimator) woukd be S050 aniis (100K & 10§ - 2050 = BIiHkE

In piher words, & city or fown would submd an affond sble housieg plam thar woaskd
progect it rate af progress from it curmently cradied mventery (5., 200 unsls) e i3
Chagies 408 poad {e.g., 1,000 unils).

Thas alicoatieg iisiaoad oeol ol Deaibds diwe Dy Do Gee aooee veler anl Lase (e pagh,
bl it aniresluees an importand Girmess clement thal is absond under the current fived
stamtard, That elemend would bo a postive recopmtion for communsties that have
already rende pood progress towand the L0 percent goal and, corversely, 1 would
esiablizh a proportsonatsly higher annual threskald for & ome year moraloriue for
comamunitees that hawe done linle 1o prodoce aifordable howsing on their own.

Wa sugges i hlm“lﬂﬂ plandimd b meiei o iemgeniry reliell Tiear fhe nrguiroad
rafe of prepress be @ 10 percewt reduction s 0 communiir 's gffordabie heusntng doficn
during awy given hee pear pevied. To continue with the example introdweced abowe, the
comanunity with 10,0060 tolal housng weils and an 300 unit affordable housing dedicit
wonh need 1o prodece Bl nel new eligible affordable housing wnits over the previous 24-
maonth period o secure bemporary Chepter 408 reliel:
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J6

[m addition to the above cone recommendstion, we wankl ofTer B Fllssmg e

addvtional segpestiong for revisian s oprescment 1o the current Chapler 408
PP 1.

For comntimp affordable bousing imvestory nnder Chapter 400, allow high cost
mumicipalities 1o slopt, with PHCD approval, a defindion of moderate income
up b 10055 of mesdian area imcome.

Becauss “low and moderale income™ is nol siatulonly defined {and beraese
-ﬂ'n:ri:ing Il:g.i::hl:i-un fior caber sime inilkalives such as the AdTordable I-Imuina_'l‘mrl
amed the Comsmunity Preservation Act, bas more melsive imcome delisiifoss), we
believe this change might ke possible beough egulation. However, if DHCD is pot
prepanad w0 recognize the ol ol hagh cosl commumitics in il overall adminstralizon
of Chapler #08, i <l do s theough the Local Insftistive Program ooy, That is,
DHCDY eauld grast a community Chapter 408 credil for imcomes up te 000 percent off
mudizan if the communaty determimes that it & warranied by Jocal need, specifically
fior those units whach are produced on “local initistive”, soch as theough lecal

inc lusionary roning laws.

Brookline haz o of the langest per-undd STsedabiliey g i e aate, o s well
docomenied in o recent CHAPA siudy, Desgale o history as g divense commemily,
our subsranniel area 2aned Toe multifumaly hoesing, and cngomg offorfs 1o creale and
preserve affordable hiusang, we s bazoming a town of “haves and bave-nols® --
those whio ane able 1o pay Fall market rabey, anel those forunstc enpugh te have
subardized Bousing -- keaving an eoemous gap. Mol only does the Towm believe this
1 B2 g unhealthy siteatzon, housing =aiT 5 Town Hall recerves many calls from
resulents who face displacement by rising rent=, therdby disnapting their commiasity
iees il im same cases their childmen's edocation. Ofien, their incomes exceed the B0
pergim wap under Chapter 408, Whale we wish o use cur inclusicnary housng
podicy bo aszsist soch residents, our concerns shout mesting e 10 percem theeshold
under Chagier 408 deter us from doing so.

Coumt V0%, of units ko mew li-Family buildimgs that contaim a0 least 25%
affordable nits, whetler renlal or condominiums, in communities with litte
vacani ki, & sipaificant propoertion of unils already rendal andfor a signdficant
pertiom of lans abresdy zoned for mudiafasmdly.

Brookline woekl sppreciate additional affordable rental honsing, and encowmges
develepars te sonmder thic ahiemative. Hewevar, with rare sxsaptien, nether the
Town nor other affordable housieg funding sources see salTiciest 1o addresa (he
reality of Brooklire's market, which provides & high difenential in remn 1
dewvelopers of markst raie condomniniums ower restal boussing. As a practical matier,
i Torwm (2 in no posstion 1o casse developors to proposs rental rather than ewner-
oicupend howasing.
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A Ebevoie ibe congideration of site aed building design 2007 {30 (h) to take inli
notount impact on adjacent sives. omee & project resches ithe Housing A ppeals
Commiites level

Because our Towm ks so buill up, developers m Brookline wha apply or who consider
-I’."Ilpler AUIH fend 1o look o teandossd anl'er amiall mGll ks i already densely
developed neighborboods. bn such cases, ey are lempled 1o congider Thaper 408
iR & heenie W design i 1S praperty bine amlfor af heights which dirfl;lhljmp-mh
Irwves o neighbars an adpcont properties. Beemuse Chapter 40 was developed as a
taal ir suburhem and exurban aeas, these sdverse effecis upin baili=oui commasnities
may nol hive been anticipaied.

Wie respecifally subnmil these suggestions in the spinit of rakieg Chigler 08B more
responsive o local conditons, while conbinuing 1o peoduce musch-necded wlfanible
housieg stacswide.

Thaiik o loe your copsderation,. We would be pleased 1o discuss the above ideas
fawther with the Commmittes and or DECD stalT.

Lime

Eoger Elond, Chair Debarah Goldherg, Chair
Hesszing, Advizory Board Baaed of Selectmen

[ Senator Cynihia Cresns
Represeniotive Frask Smizik
Represenintive Jelfrey Sanches
Fapraeaniative Miokhaal Rk
Eepreseniative Rriss Golden
el Beckwith, Execative Darector BMMA :
Adargn Gormetian, Citizens Housing and Planning Association
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From: Roger Blood [mailto:bloods@rcn.com]
Sent: Wednesday, May 21, 2003 2:51 PM
To: Gaertner, Anne MARIE (OCD)

Subject: 'Brookline Proposal’

To: Chapter 40B Committee Members & Staff:
From: Roger Blood, Chair, Brookline Housing Advisory Board
Date: May 21, 2003

Re: Brookline Proposal - Request for Further Consideration

The 'Brookline Proposal--an alternative method for recognizing Planned Production--received favorable
comment from Committee members prior to the May 20 meeting; but on May 20th it was quickly
dismissed based upon a numerical illustration that was provided to Committee members. This illustration
indicated--incorrectly we believe--that it would take 57 to 87 years for a city or town to reach the 10%
threshold under our suggested method of measuring/approving Planned Production. The illustrative table
presented assumes that, as a city or town would reduce its AH deficit, it could continuously return to
DHCD with a revised/stretched out schedule and continue to receive 40B relief.

The Brookline Proposal includes no such assumption. Itis, in fact, much simpler. We propose that a city
or town be allowed to seek DHCD approval for ONE annualized schedule to eliminate its AH deficit. The
illustration provided in our letter--closing the gap at a rate of 10% every two years (5% per year)--
translates into a maximum of 20 years to reach 10%. This would be the same time period that a
community starting with zero affordable units would require under the proposed 0.5% -of-total-housing-
stock standard.

There would be several benefits for DHCD to have his alternative method for approving a Planned
Production housing plan (possibly in addition to, rather than instead of, the single current standard based
upon one's total housing stock):

1. It would provide a positive recognition and incentive for communities that have achieved significant
progress toward the 10%. (Perhaps this option should be made available only to those communities that
have already reached at least a 5% milestone.)

2. For built-up communities with a substantial existing housing stock, the 0.75% or 0.5%-of-total-stock
standard simply does not offer a realistic basis for creating a feasible housing plan. After substantial time
and investment, our Comprehensive Plan consultants have confirmed this fact here in Brookline. In his
earlier remarks to the Committee, Mark Bobrowski cited statistics from a nhumber of other built-up
communities, indicating that Brookline is far from unique in this regard.

3. The more communities that are afforded a positive incentive to adopt and implement serious plans to
eliminate their AH deficits, the fewer HAC appeals and court actions there will be. This appears to be
a significant problem the Committee seeks to alleviate.

Some Committee members may object that providing this optional measure of Planned Production
progress could allow some communities to produce less AH than would otherwise be required. We
disagree. We believe the Brookline Proposal is just the type of 40B reform that the Committee

was formed to identify, i.e., a way to sustain both pressure and incentives upon communities to

produce AH, while affording them reasonable leeway to produce under feasible plans that take account of
their own circumstances. The basic mandate remains unchanged. More communities signing on to what
they can actually accomplish with available land and resources will reduce friction and resistance in the
system and arguably will result in a higher, rather than a lower rate of AH production.

NOTE: The Brookline Proposal can easily be incorporated into the Working Draft (pp.12-15) and is quite
compatible with other ideas that may be adopted from the May 20 meeting discussions (e.g., max. 3 yrs'
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relief based upon a given year's actual production). The Planned Production narrative in the Working
Draft dealing with the affordable housing plan would all apply. Only Paragraph 6, dealing with

the recording of progress, would need to be expanded by several sentences to define this alternative
measure of progress. We would be pleased to promptly assist with such wording, if requested.

We request that the Committee reconsider including the Brookline Proposal in its Draft Report, given that
the time to achieve 10% cannot exceed 20 years, rather that the 57 to 87 year time frame indicated in
the illustrative example that was distributed.

Thank you.

Roger Blood
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Consistency and Equity

$ Count of Homeownership Units

During the April 28" Committee meeting there was concern expressed that there should be a
count of homeownership units as applied to a towns overall count. Equally expressed was the
need to focus the conversation, at all times, on the end result. That is, to provide affordable
housing a a pace faster than has been provided to date. However, alowing 100% of the
homeownerships to be also counted would double or even triple the pace toward the 10% thereby
reaching an end goal potentially early without necessarily achieving the real goal. That of
providing real affordable housing units. In effect, Towns would be able to say they reached the
10% but at the time they do they would have produced more than half less affordable units than
they would have if homeownership were not in the count as is the case today. This is
particularly true where there are more homeownership projects proposed than rental projects. It
would be atravesty to rush toward a goa but never really having attained it.

Of equal concern expressed was that there should be some bonus relief to Towns for continuing
to provide rental housing. History has long supported that concern and gave way to the count
methodology used throughout the years.

A possible middle ground to be considered might be the utilization of a smple 3/2 method. In
effect, projects that are rental would be able to count 3 times the number of affordable units
within a development that received final approval. Projects that are homeownership would be
able to count 2 times the number of affordable units within a development that received final
approval.

Example:
Project Type Sponsor Units Applied For Units Approved Units
Counted
Total | Market | Affordable || Total |Market | Affordable
Homeownership Builder 160 120 40 120 0 30 (x2) |60
Rental Town 48 24 24 48 24 24 (x3) (72
Rental Builder 80 60 20 60 40 20 (x3 (60
Homeownership Housing 40 24 16 40 24 16 (x2 (32
Authority

A simple 3/2 method serves to create a middle ground addressing ease of use; alows a
reasonable count within homeownership projects based upon real affordable units without
sacrificing the end goal; allows incentive bonus for rental projects over homeownership projects
and allows fairness to Towns in count at a faster rate without doubling or tripling the speed of the
count. Note: There will be times where arental projects final count exceeds the total number of
units. That however is part of the incentive and is likely to only occur in nonprofit sponsored
smaller projects that contain higher than 33% affordability asin the Town example above. It not
only alows incentive in count but also provides more incentive to produce a higher percentage

of affordability within any project.
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Respectfully Submitted: Jacques N. Morin, Bayberry Building Company, Inc. (CapeCod) jmorin@bayberry.attbbs.com
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Create Incentivesto Approve Projectsin a Timeay Fashion

Coming to grips with the time in which projects engender is at the very core of the States ability
to increase the pace of affordable housing. Time is not only at the forefront of the lagging pace
of affordable housing but also sets a price tag by which developers approach projects and by
which Towns and the State utilize money and staff to see projects through.

The following incentive should be considered:

For Towns who give fina approva (decision) of a project within 120 days from when the
application is first submitted that does not result in an appeal from the applicant within the 20
day prescribed time period shall be entitled to a unit count bonus of 10 percent of the entire total
number of units approved. Bonus unit count shall be rounded to the nearest whole unit. |.E.- If
project total is 75 units the alowable bonus shall be 8 units; If a project total is 54 units the
allowable bonus shall be 5 units. This unit bonus count, when applicable, gets added to the
overall affordable unit count for the particular approved project.

What will this accomplish?

$ It will create more incentive to Towns to achieve unit count bonuses by attempting to
negotiate a workable project to both the Town and the Developer in atimely fashion.

$ Creates an environment where Towns would be more likely to approve workable projects
than to outright deny them.

$ Developers will be less likely to appeal a project if a reasonably negotiated project is
approved saving both the Town and the Developer time and money.

$ When you invite strong negotiations you are more likely to achieve an amicable outcome
between Towns and Developers that serves the purpose of limiting impediments to
housing while increasing the rate of production.

$ The more projects negotiated at the local level will serve to lessen the caseload at the
HAC level.

$ A small but reasonable unit count bonus can serve as a win for the Town, a win for the
developer, awin for HAC and awin for affordable housing on the whole.

Respectfully Submitted: Jacques N. Morin, Bayberry Building Company, Inc. (Cape Cod) jmorin@bayberry.attbbs.com
L imiting number of 40B projects and or unitsa community can review at any

onetime.
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Communities differ in their ability to hear multiple 40B projects relying on volunteer Boards and
staff input. When the State endorses an appreciable increase in the production of affordable
housing it becomes more difficult to balance a Towns ability against its mandate to provide
affordable housing to its population.

Conversely, Towns differ in size and consequently the total number of affordable unit production
required by any given community is directly correlated to its size. Therefore, due consideration
on limiting the number of applications a Town can have before it should not simply be a fixed
number for al Towns regardless of size but conversely a rational number should be established
based upon the size of the Town together with the percentage of affordable housing stock a
particular Town aready has all as evidenced by the last decennia census. This method directly
speaks to the Towns overall requirement to provide affordable housing along with giving
particular consideration to the size of the Town.

How Does It Work - A Town would first look at the most recent decennia census. From that,
they would look at their total number of year round housing units and round it to the nearest
1,000 (but no less than 1,000 for any Town). That number would be divided by the Towns
percent of affordable housing base noted in the census and then rounded to the nearest whole
number. Plus 1 isadded to that nearest whole number to determine the number of applications a
community can have before it at any given time (exclusive of non-profit applications).

Example:

Community Yr.Round. | Rounded To | % of Afford. | Product of | Rounded Rounded Whole
Units Nearest 1,000 | Base Division To Nearest | Number, Plus 1
(A) (B) (A/B) Whole # = #Applications

Abington 5,339 5 4.69 1.07 1 2
Chelmsford 12,981 13 3.71 3.50 4 5
Gloucester 12,997 13 6.38 2.04 2 3
Hopkinton 4,521 5 2.7 1.85 2 3
Medford 22,631 23 7.02 3.28 3 4
Norwell 3,299 3 2.94 1.02 1 2
Tewksbury 10,125 10 4.05 247 2 3

What are the Benefits?

$ It avoids an unfair disequilibrium among Towns. If Town A has 25,000 households but

only a 3% affordability base against Town B who has 4,000 households with a 7%
affordability base then it makes sense that each Town should not have the same number
of applications before it. Brings into proportion the Towns size (and often ability to
handle applications) and then contrasts it with the Towns progress (% of affordable base)
to determine the number of applications should be before it. Towns A & B of equal size
but where A has 4% affordability and B has 8% affordability should alow for A to be
more progressive and B less progressive.
Creates incentives for Towns to increase their overall percentage of affordable
households. The faster and to a higher percentage a Town increases its affordable base
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the more of a breather a Town is alowed from the number of applications that can come
before it.

Limiting Assumptions and (A Note of Caution)

1] Assumes that for total households that a minimum of 1,000 (rounded to 1) will be used.

2] Towns who have provided above the 10% mandate for their affordable base will continue to
have the option of denying projects.

3] Applications submitted to the Zoning Board shall have the right to be heard in the order by
which they were first clocked in with the Town Clerk. In the event a Town has the
maximum number of permits pending before it the next application having aright to a
hearing shall be the then most current clocked in application not currently being heard.

4] In the event a clocked in application is unable to be heard due to the Town having the
maximum number of permits before it then the time imposed for hearings shall be tolled
and said time shall not commence until such time the Zoning Board has notified the
applicant in writing that the time period by which the applicant had clocked in begins.
Such notice by the Board shall be sent to the next applicant in line within fourteen(14) days
after the decision of any pending hearing the decision of which opens the process for a new
application.

A Note of Caution - When issuing a new limit on the number of goplications a Town can have
before it a any one time it is quite conceivable, no matter what method used, that a Town can
hold up projects simply by dragging it out whether by continually requesting new information,
rescheduling hearings by lack of quorum or by simply litigating for a few years on apped. It
essentialy can be a way of staling projects on the horizon. It is essentia therefore that any cap
imposed on the number of applications be solely on “for profit” developments and not for “non
profit” entities. A developer has no control over how long a Town sponsored project will take.
More importantly, a Town can simply take three or four of its smaler parcels, ingtitute a 40B
process of 4, 8 and 12 units on each of the parcels, drag out the process and keep in abeyance
larger and perhaps unwanted “for profit” developments.

Lastly, it is equally important that once a decision by a Board is reached that it opens up the
process for the next application regardless of appeal or further litigation In that regard, the pace
of affordable housing production will be alowed to continue towards the goal .

Respectfully Submitted: Jacques N. Morin, Bayberry Building Company, Inc. (Cape Cod) jmorin@bayberry.attbbs.com
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Aprl 25, F03

M, lape ﬁﬂhli

[ Howang and Community Develapment

Oue Cougress Stret

Baston, MA

Dear M, Gumble and Members of the Chapeer 208 Task Foroe:

The Affordable Housisg Busisess Coalition conslsts of a wide range of pesdentinl developmest Times ativiy

invidved im ing houseng lh'l:rUFh ﬂ:lﬁl:l!f . Ve wanted o offer some chservaBors and suggestions
e

tiz the Task Force as o considurs the Chapler 408 and the besi way 16 produce mined-income hinusing
in the Commorres ealth.

Ad presentations io the Task Force bave clearty shows, Massachusetis has not bl eniugh dharing e
licil dipindie In up with the gismter of mew houselodids booking for a bome. This Bas bed 4o ng
. Com mﬂuamhﬂuﬂwuwmm in mew prodisction and at the sop in

price increases. Lack of affordable housing is oot just a problem for lower income families. Emplaysrs
o list the high of bousing as one of deir larges! obstacles to thelr economic success. The ressll has
Tecome a disasier [of cir teonamy as moee and mees af the young pecple stating careers move e ather parts
dlh:cmmh}-ummtnrlungmmmniunmpuhly high beceme prices,

In m:rﬂﬂﬂflhjﬁ s, the Govemor his eatsbiished 2 goal of doubling reddentisl building pesmite This
goad will be & significint challenge given owr long tmdition of “Home Rude™ and the begeadary dificulties of
minghu.ildiqpmﬂiu in 'hhmrlwﬂ!.m{!mnw-ndﬂz.u a whole may recognize the need for more
simg Fudmhtq,uinﬁrﬂiimnﬂﬂﬁndhupumdmﬂﬁ irying o block mosar mew
housing proposed in their hackyards, lnﬁmﬁmﬁumﬂmmlmmuhﬁmdmwm
litlle housing is getrng Built im Massachusetis rodsy — aff e and market Fe, Fﬁrm&ﬂyﬁdﬂ
renial bousing receivieg buildi its over O 5 wyears in communities that have not met 0%
lhmhd-immm':mprerﬂ;fumumdumr'

It 15 als imporiast 40 noie that secent reforms iz 308 peocedures and & greater level of knowledge abom
Chapeer 408 a1 the community level kave laid the groundwork for & Iess comirovessisd esvironeent For
reascnetie residential development. As thess reforms “sink in,” o is likely that commuzities will leam bow s
manzge their bousing production in a beser way, Therefore. we make Be following sUgRestions. o the Tk
Farees

I. Endorss Receni Regolatory Chasges: The Tesi Foace: should endorse recent regulaiory chasges and
give these changes an oppartunity ta be fully implemented imd undemstood.

Cheer the last twa years, DHCT bas implemented very signdbeaar changes to Chapter 408 through tree
rovmds of gew regulations. The collectve resull of thess changes is io give communities much greater
cotrol over the housing that is beh under Chapter 408 in their tewn,

*  Project size has boen limited w150 w0 300 snits. depending on e size of the fows.

J15



APPENDIX J

J16

*  Sete Eligihality Letiers mus new be wxiued by a government agency designated by DECD,
climimsiling Dami-issusd ste leiierm had been Ehe cause of much of the culcry (mom opposilica board
members and legalalom.

*  [oemuielies can rejec undesirable applications il ey have soade progress of al lesy Sy -geanams
of & percest in the past year, acoording o tee “planned peogress”™ provissoms of the megulsions.

*  Town master plans std housing plars are o be considied by te Housisg Appeals Commines,

& The o -vear conling-ofl 5o of (he repalaloss have determed so-2alled “rey Malings".

® MHpﬂﬂmthutmmkuﬂwm¢hﬂ.¢wm e .

Chir recen expemencs fegpeils Bl e gew reg ulsbom are indesd Baving  postve oflec! on the way
camprehennve el ane censidena] and mvicwad by romng boands. ey commmumties: have been
ensuirmging Tavered propodals s that undesmble progects can bs delemed. CommsiBes are actively
woriing with develogerm lowand LIP s or “Triendly™ mw;mm;m Yigualy
any spch developement,  We belivve Lhessy new regulations ame baving the desired elfect of
legmlitiess 1o sy dhevsel opmeml away from becations deemed undesirable as alimg &5 they am
rmhug prapreas ipavard Biil g alfordable Sow=ing,

HAL Procsfeal Refomn.  Procedwzl ¢ and sddinesal smifing o scederme the HAC

should be s pricrity for te Depamment. Witk more thas sev ﬂ.lﬂpﬂ-:!.l'.mHaunl.ﬂ.ppull
Comerenes declssin-making process & very slow . Mtludq;mmnmnmmmuﬂuim
yewrs of mone. Mesy of the peojecis in quess will not survive the leagiyy wal, and Fany Eofe propecs
*Illht&mnﬂuwutdm d]nm.ud 'iﬂuc:ftﬂdni_ﬁ_ﬂthql.l.-imil

capacity be added 1o the HAC. fumded by iacreased HAC il
iresiiuied for the sppeals process. I o project is @ bad ose, it should be regectsd,. bet if i is goiog io be

approved, let it be approved in a uﬁmfrmhhlpﬂiﬂhmrﬂﬂuumgmm

W believe an scoeleraind will immprve e local zoning meview process. ]!'ﬂ'.ll]'L'I.l:'p'rl:l:mn
resinred 40 a reasonable Erm'lfﬂﬁ.ll:lkm.l-lﬂ plmu-'dl 0 give Eema
considerstion  of the review  standasds embodied EI ﬂ:ll:I'I:L'I.
Iz addition o increased staff Mncﬂerm&d:hmﬂdhmduﬂ[utmhn?@
HAC decisson process more efficient. For example, lmjdmumhmdmh

recced could fairly sele many of the cases. An administmtive “ seperceding arder™ process similar io
that used by the DEF is another alermative. Some consideraton shosld also be given o sireamli ithe
nﬂﬂmjﬂrﬂmtmﬁwﬂh’ﬂ:ﬂﬂlhwﬂ]mﬂ}“{dmm The Task

need moi delermine spacific changes, bul we bebesse it should strongly affirm the nesd 10 prmaily shorten

. Suggestions for [ncestives oo Meet 408 Theedbodds.  The Task Force should recommend that

chieving ke 10 percent threshold bhe tied i aceess o critieal state funding. For example:

*  [omesvesines thead lave sehieved 10 um:ﬂdmm“mﬁnﬂf}'mmuﬂﬂm
for ihe new sl fund.
LT of & Planned Productson prograns snd recent i@ produciag affordable bosdng

d be a prefequisite for peoess o the DFER loan fonds for wmler il sewer sysiem expansion
»  The Govemnor's proposal for o boesing production local sd boses should be wegessd towasd
affiordabie housing amdfdor mul el y ing, mther tham any bousing prodwction.

We hipe these observalions amd suppestions are helplul in e Task Foree™ deliberalicns
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Sincerely,

AFFORDABLE HOUSING BUSINESS COALITION

Avikmtay Commmities __Mnﬁ@:___

Beacon Residential Properties Mo Cedy

John M. Carcomn and Comgany Lol L 5 £

Delphic Amociates. LLC _Norued (aalgde )
The Catebouwse Grosp LLC S ETEE I — .
IR LR o S Gty .
Lincoln Property Company Mﬁlﬁ&;
Joseph K. Mullins, Isc. Lok, Wy b

National Development b oo )

Hiorseland Property Em-.m.waaﬁ_._
Rising Tide Developmest LLE RM‘_“E ——
o= Zr‘\-\_,-\_

ay
]

Stockard Engler & Brigham W &
Trammell Crow Resideaiial ...:'b.:?:ﬁ\_imf"

The Affordable Housing Business Coalition (AHBC) is a group of businesses and not-for-profit
mmlm Hﬂum_uﬁnﬂmhmrﬂ%ﬁmiﬂm housing in
! L - Founded in Febrsary of 3001, AHBC is open io all busitesses and organizations that are
imodved in the production of alTerdable and market-raie bousisg.
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Dear Members of the 40B Task Force,

As a spokesperson for a Natick neighborhood, let me first commend the task force for the responsible
and thorough approach you have demonstrated thus far with regard to the issue of affordable housing.
Our neighborhood fully supports fair and reasonable affordable housing and believes this to be an
achievable and laudable goal.

With that said, | would like to bring to your attention an ongoing situation whereby our neighborhood has
had to endure threatening 40B rhetoric from nearby landowners. Last year, these landowners repeatedly
warned the neighborhood of a hostile Chapter 40B development if we did not accept their proposed
zoning bylaw change and now that their zoning proposal has failed, they seem intent on using Chapter
40B as a tool of retribution. We feel this type of abusive behavior, which is very stressful to the
neighborhood, town officials and to the town at large is an important issue that needs to be addressed
and mitigated.

Below are two examples which typify the ongoing situation described above. The first is an excerpt taken
from the minutes of meeting involving a zoning committee that was established by town meeting to review
the landowner's zoning request (I was appointed to that committee as the neighborhood representative).
The second is an article that appeared in yesterday's Boston Globe.

| thank you in advance for your consideration.
Sincerely,

Gary Bohan
5 Rockland Terrace
Natick MA 01760

copies:
Representative David Linsky

Excerpts from the July 25, 2002 meeting of the Age-Qualified Village Zoning Advisory
Committee (Note: Mr. Melchiorri isone of the landowners)

* Rocky Melchiorri asked Gary Bohan if he had ever thought about what kind of impact a 40B
development would have on the schools and said the choice was his to make because he was on the
committee.

* Gary Bohan replied that a 40B development would be the choice of the landowners and that there is no
one telling anyone what to do and that the landowners could pursue a 40B regardless of the outcome of
this zoning article and have every right to develop their property as a 40B tomorrow if that's what they
really want to do.

* Rocky Melchioirri asked Gary Bohan if he thought a 40B would be a detrimental use or would be in the
best interest for the entire town.

* Gary Bohan replied that the neighborhood refused to be intimidated by having the 40B gun pointed at
its head and that as long as it was a "friendly 40B", then the neighborhood wouldn't have a problem and
would support this alternative.

* Rocky Melchiorri asked what a "friendly 40B" meant.
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* Gary Bohan stated that a "friendly 40B" would be a process whereby the landowners worked with the
Planning Board and Community Development to create an affordable housing development that was fair
and reasonable.

* Rocky Melchiorri told Gary Bohan that there were no hard feelings but that he thought the Five
Seasons plan was better than the other option, the 40B option. Rocky Melchiorri stated that he didn't want
to do the 40B option.

NATICK
Affordable housing plan anticipated

Draft proposal calls for using Chapter 40B law

By Benjamin Gedan, Globe Correspondent, 5/7/2003

controversial development proposal that would bring 125 units of affordable housing to
Natick will be submitted this week, the property owners said yesterday. The application
filing would end months of speculation, since town officials rejected plans for a lavish

country club last year.

Owners said the project, to be housed
on 55 acres of former farmland in south Natick, will utilize the state's 40B housing law,

allowing it to circumvent the Planning Board and overcome local zoning restrictions.

The draft proposal includes 500 units of housing, which would be 10 times the amount
permitted under town zoning regulations, said Ken Soderholm, a Planning Board

member.

Long-standing zoning guidelines for the district permit only single-family homes built

upon lots no smaller than 40,000 square feet, he said.

Town officials would not comment on the plan's details prior to its receipt by the Zoning

Board of Appeals.
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Robert Foster, chairman of the Planning Board, said he could not predict whether the
project would generate legal challenges, as has the Cloverleaf Apartments project, a

proposed 10-story affordable housing complex on Speen Street.
"There will be a lot of issues with this," he said, referring to the draft plan.

The property owners are finalizing an agreement with a Rhode Island-based
development company, Michael Mabardy, whose family owns the majority of the land,

said in an interview yesterday. He declined to identify the development firm.

Detailing the project, he described an array of brick apartment buildings, sprawled

across an expanse of woods and wetlands, leaving little room for open space.

Deeply scorned over last year's failed negotiations on the country club, Mabardy
predicted that the densely populated complex would anger his Planning Board

opponents.

The country club proposal, he said, would have provided the town a pool, tennis courts,
and a clubhouse for the public golf course. Accompanying over-55 housing, he added,

would have spared the town budget the cost of educating schoolage children.

The commercial facility, which would have required a major zoning overhaul by Town
Meeting, would have generated an estimated $1 million annually in taxes, Mabardy

said.

"| preferred the first development because of what it was going to do for the town of

Natick," he said. "They will regret it, but it will be too late."”

Only 5 percent of Natick's housing stock is classified as affordable under state

standards, leaving the community susceptible to 40B development projects.

This month, officials in the Community Development Department unveiled a new
initiative, called the Housing Overlay Option Plan, to help Natick reach the state -

mandated level of 10 percent affordable housing.
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The plan calls for a comprehensive zoning overhaul to encourage affordable housing
development in industrial zones and in the downtown district. The zoning law
amendments could be voted on at next spring's Town Meeting, said Sarkis Sarkisian,

director of the Community Development Department.
"This is where we want to see the density occur,” he said.

A recent change in zoning law already permits so-called cluster developments with
smaller lots permitted for town houses.

Marbady's plan, details of which have circulated for weeks, has been criticized for
envisioning a crowded, isolated swath of affordable housing, and threatening to

overwhelm schools.

Despite the objections, officials said the Zoning Board of Appeals would have few

options to prevent the project.

At his election to the Zoning Board of Appeals Monday night, associate member

Michael Radin called the 40B housing law "inescapable.”

That message was echoed yesterday, as news of the development plan circulated the

town.

"That is why this affordable housing plan is so important,” Soderholm said. "So you're

not forced to put housing where you don't want housing."

Benjamin Gedan can be reached at gedan@globe.com

This story ran on page B2 of the Boston Globe on 5/7/2003.
© Copyright 2003 Globe Newspaper Company.
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DELPHIC
ASSOCIATES

LLC 345 Union Street - New Bedford, Massachusetts 02740 « Tel: 508-994-4100 Fax: 508-994-5100

May 5, 2003

Ms. Jane Gumble

Department of Housing and Community Development
One Congress St.

Boston, MA

Chairlady Ms. Jane Gumble:

DELPHIC ASSOCIATESLLC Inc., isareal estate development and
consulting firm with a concentration in the development of “for sale” housing
throughout the Commonwealth in accordance of Massachusetts General Laws
408B,

§ (20-23) — the “Anti-Snob” zoning act.

Delphic takes great pride in designing and developing planned communities
and construction designs with unique features that insure sustained property
values. A vibrant example of Delphic commitment to excellenceis “Chase
Estates” in Westwood, a development of 100 single-family homes, permitted
in accordance with the 40B statute and the winner of the “Murray-Corman
Achievement Award” given by the Department of Housing and Community
Development.

Many of Delphic other communities, including the Preserve at Padelford
Woods in Berkley have been featured in literature published by the Dept. of
Housing and Community Development and Citizens Housing and Planning
Association (CHAPA).

As most of usin the real estate business realize that the cost of housing today
in Massachusetts is a deterrent to many of our colleges, universities and
employers throughout the commonwealth in attracting employees due to the
high cost of housing.

The cost of housing is directly attributable to supply and demand, with

M assachusetts close to the bottom of ladder on a national basis in meeting
demands. Supply of housing in part is limited due to the rigorous process of
achieving permits. In many cases the process taking between 2 and 4 years
and requiring substantial sums of risk capital.

| applaud the governors' goal of doubling housing starts and | would like to

offer the following recommendations for the committee’s consideration in their
report to the Governor.
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1. Housing Appeals Committee

Asof April 1, 2003, the Housing Appeals Committee (HAC) has a Backlog of approximately
59 (fifty-nine) open cases representing approximately 3,102. “rental units’ and 2,887. “for Sale”
units. The HAC process can take up to 2 (two) years before a decision is rendered, which is till
subject to further judicial processes. Asaresult of thislengthy process many developments are
not built, as the applicant has lost site control, state or federal funding or lacks adequate financial
resources. This process must be accelerated. Whileit is unclear as to how the committee will
rule on these appedls, | believe by clearing the backlog as quickly as possible, a substantial
number of units will be built, thus creating a substantial economic stimulus, providing alarge
number of market rate in addition to providing much needed affordable housing. One temporary
or permanent measure to ease the HAC backlog would be to outsource a number of cases to
retired judges, etc.

In addition, fees should be increased for filing an appeal of alocal Zoning Board of Appeals
decision to the Committee. These funds could be used to support additional staff necessary to
review cases in an expeditious manner. The HAC process should possibly be changed to a
summary judgment process.

2. DHCD Regulatory Changes

The recent regulatory changes approved by the Department of Housing and Community
development are only now beginning to have potentia impact on applications being submitted to
the Zoning Board of Appeals. These changes give substantial control to the municipality. Such
as:

?Project Size

? Community Progress

? New Site Eligibility process

? Community Master Plan

? Cooling Off period

| urge the committee to give these regulatory changes an opportunity to work.

3. Awarding Communitiesthat Produce Affordable Housng

There are many communities in which the Zoning Board of Appealsis trying to do the “right
thing”; they are working with developers in negotiating ways to produce affordable housing. |
would suggest that these communities be given priority in regard to receiving state funding for
schools, infrastructure and other municipal needs. A bonus award system should be based on the
percentage of affordable housing in a community and recent strides to increasing affordable
housing.

4. Counting of Affordable units towards 10% Goal
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We are primarily involved in developing “for Sale” housing. The major complaint and concern
we receive from the Zoning Boards is the method by which DHCD counts affordable units
towards the goal of a community having 10% of its housing stock as affordable.

Presently, the method of counting is as follows:
- Rental Units— All of the rental units are counted towards the affordable
housing goal.
-"For Saleé’ — Only 25% of the units are counted towards the affordable
housing goal.

The impact upon community services for a “for sale” housing development is equal to if not
greater than that of a“rental housing” devel opment.

| believe there is misnomer in that rental housing is more affordable than for sale.

Based on the US Dept. of Housing and Urban Development (HUD) Median Income Limits for
2003, the median income for a family of 4 in the greater Boston area is $80,800.

Based on these statistics the monthly affordable rent for a 2-bedroom unit with a household of 3
persons would be $1,450. With Market rate units renting for approximately $1650.resulting in
affordable housing index of 13.7%

VS

“For Sale” housing development sales price $180,000, market rate of $360,000. offering an
affordable housing discount index of 50%.

Furthermore, an affordable home at an interest rate of 7% (rates today are lower) would cost a
homebuyer $1,405 per month in accordance with the attached sales material. This monthly
payment does not include the additional tax savings of home ownership.

Home ownership is more affordable than rental, in addition to the pride of ownership,
community, etc. Therefore, | believe the committee and / or DHCD should reconsider the
method of counting the affordable units.

5. Expedited Process

The statute calls for an expedited permitting process, just the oppositeis true. Many Zoning
Board of Appeals drag out the hearing process with time between hearings being many times
from 4 to 6 weeks. | would suggest a reasonable time limit be established with a period for
extension for extenuating circumstances.

6. TitleV (State Environmental Code)

Massachusetts is one of 2 (two) or 3 (three) states in the country requiring percolation rates for
septic systems of less than 17 in 30 (thirty) minutes.
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There are new regulations, which are scheduled to go in affect on January 1, 2004, which has a

minimum percolation rate of 1” in 60 (sixty) minutes. | urge the committee to recommend the
following:

? Confirm the authorization of the issuance of these regulations.
? Implementation prior to January 1, 2004.

| would like to bring to the committee’ s attentionthe action taken by some communities, which
continue to burden the permitting process:

? Many towns do not allow apartments in their by-laws.

? Many towns arbitrarily increase minimum lot sizesaslarge as 1 — 3 acres
without scientific justification

? Increasing application fees for affordable housing contrary to HAC model local
rules. (See Duxbury)

? Increasing wetland buffer areato 200" without scientific justification. (See West
Tisbury)

If the committee believes it would be helpful, I would be willing to present my comments
verbally.

Respectfully Submitted,

Paul E. Cusson
Managing Member
DELPHIC ASSOCIATESLLC

PEC/mw

Encls.

CC:

Tom Gleason — MassHousing

Sen. Harriette Chandler

Sen. Diane Wilkerson

Rep. Robert Fennell

Rep. Harriet Stanley

Mike Jaillet — Westwood Town Admin.
Mark Bobrowski

Howard Cohen — CHAPA

Steve Dubuque — MHPHA

Bennet Heart — Conservation Law Foundation
Jack Clarke —Mass. Audubon Society
Mark Leff —HBAM

Kathy Burns —MassHousing

Clark Zuegler — MassHousing Partnership

Sen. Susan Tucker

Rep. Michael Coppola

Rep. Kevin Honan

Mayor Sharon Pollard — City of Methuen

Al Lima— Planning Dir, Town of Marlborough
Kathleen O’ Donnell — Kopleman & Paige

Bill McLaughlin — Rental Housing Assoc.
Gwen Pelletier — MA Assoc. of CDC's

Marc Draisen —Metropolitan Area Planning Council
Kevin Sweeney — HBAM

Benjamin Fierro — Home Builders Assoc.
Werner Lohe, Jr. —HAC Chairman
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May 14, 2003

Jane Wallis Gumble, Director

Department of Housing and Community
Development

1 Congress Street, 10" Floor

Boston, MA 02114

Dear Ms. Gumble:

This letter is being submitted to you as testimony on behalf of the Northern
Middlesex Council of Governments concerning the proposed revision to the
“Comprehensive Permit Law”, Chapter 40B 820-23 of the Massachusetts General Laws.

The Northern Middlesex Council of Governments has long advocated revisions to
the law to better reflect differences among communities and to allow for greater local
control of the process.

The following is presented in support of improving the Comprehensive Permit
Law:

BACKGROUND

Chapter 774 of the Acts of 1969, commonly known as “the Comprehensive
Permit Law” was created principally to assist in the equitable distribution of subsidized
or publicly owned housing among the Commonwealth’s communities. The intent was to
encourage a “fair share” process so that no single municipality became unfairly overly
burdened with low and moderate income housing. This was particularly evident in the
Commonwealth’s cities which, until the Act’'s passage were the host to the
overwhelming majority of public housing.

The Act focused on application by exception, that is, communities with greater
than10% of its housing stock subsidized for low and moderate income housing, .3% of
its land area developed per year for said housing or 1.5% of its land area in said use,
may consider its regulations “consistent with local needs” and therefore amend, modify,
oppose or deny any request for a comprehensive permit as appropriate.

The Act does not require each of the Commonwealth’s municipalities to achieve
the so called 10% minimum as commonly perceived.

The Comprehensive Permit Law Today

The application of the law today, in practice, differs significantly from its early use
and intent. While the law itself has not been amended, the rules and regulations
governing the subsidizing agencies of the Commonwealth and the federal government
as well as the operation of the Housing Appeals Committee have seen considerable
change.
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The type of project has changed from earlier models wherein a large percentage
of the total number of units would be subsidized, often approaching 100%, and most at
a very deep subsidy or publicly owned, to projects having 25% or fewer low and
moderate income units and very shallow or indirect subsidy. The application of the
Comprehensive Permit Law, in terms of permit applications, appears, by all accounts to
directly correlate to periods of (1) growth moratoriums or other development restrictions
imposed by municipalities and (2) periods of limited or reduced financial participation by
banks on speculative residential building. In other words, when the finance options are
diminished for “routine” subdivisions and permits are limited, development interests
pursue projects through the Comprehensive Permit Process as the financial backers
consider the ventures more likely to be permitted and completed.

The source of most of the contentiousness attributed to the law is related to the
scope and size of the proposed project and the density of the dwelling units on a per
acre basis. While not always the case, many projects are initially proposed to the local
boards with extremely high density in excess of 10 units per acre and considerably high
total numbers. Whether this is part of a deliberate negotiating strategy on the part of the
developer or simply an attempt to maximize the investment is uncertain. The main point
is that proposals are often presented in a fashion that make the process more
contentious than cooperative. Local boards are repeatedly reminded by development
interests that unless the municipality can show it has 10% of its housing devoted to low
and moderate income housing, it must accept the proposal.

What's Unfair

The law, in its current form defines the term “consistent with local needs” as
being considered consistent if requirements and regulations are reasonable in view of
the Regional (emphasis added) need for low and moderate income housing considered
with the number of low and moderate income persons in the city or town and the need
to protect the health or safety of the occupants of the proposed housing or of the
residents of the city or town, to promote better site and building design in relation to the
surroundings, or to preserve open spaces, and if such requirements and regulations are
applied as equally as possible to both subsidized and unsubsidized housing.

The above considerations are seldom if ever taken into account in determining
consistency. Rather, the “10% test” is simply applied. The determination and analysis
of local and regional need is critical to the success of the law in its objective of
appropriately meeting the housing needs of low and moderate income persons.
Housing needs are best determined at both the regional and local levels. Just as the
economy is viewed at the regional level, housing markets and needs are similarly
structured.

The current law, as noted above, does not apply fairly in its intent to all
communities. The housing conditions, supply, costs, conditions in a specific
municipality is not considered; rather, only the number of “subsidized” units of housing
as qualified by DHCD are used to make an assessment. Many communities can
document a significant number of housing units sold within the community on an annual
basis for values not exceeding the maximum value of property developed and sold
pursuant to the guidelines for low and moderate income housing. For example, over the
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most recent period from 5/1/02 to 4/29/03, 411 housing units sold or transferred in the
Town of Dracut. Out of this total 108 housing units sold for less than $168,000. This
amounts to 26.2% of all housing sales in the Town. Over the same period 179
condominiums transferred with 103 units

sold for less than $168,000 (57.5%). The application of the law in this fashion treats
older communities with significant supply of lower cost housing equally with more
affluent high cost communities.

The law needs to be amended to reflect the real life differences between
communities in consideration of housing values.

Similarly, the regulations currently in use by DHCD regarding the method of
counting units as “subsidized” does not allow for the inclusion of rental vouchers, and
certificates (Section 8). DHCD maintains that since the Section 8 certificates are
mobile, meaning that holders can go to any community they wish, the certificates should
not be counted in any particular community. This approach is flawed in that there is a
direct correlation between the number of Section 8 units in a given community and the
availability of lower cost rental units. Certificates must be counted as part of the
community’s subsidized units and could easily be counted on an annual basis by DHCD
to account for the certificate’s mobile nature.

What Needs to be Changed?

First and foremost it should be noted that NMCOG does not recommend that the
original and fundamental objective of the Comprehensive Permit Law be abandoned.
All communities in the Commonwealth should strive to ensure that a wide variety of
housing, including rental housing be available on a fair share basis. The main issue, or
fault with the current law is its myopic approach as to how the need is met.
Communities with available housing within range of low and moderate income persons
should be credited while communities not meeting a reasonable need should be
strongly encouraged to do more. Communities capable of documenting progress or
attainment of certain minimum

standards should not be burdened with excessive “process” by having to proceed to an
appeal to the HAC in order to determine “consistency with local needs” pursuant to the
law.

Regulations promulgated pursuant to the operation of the HAC and
Commonwealth certification of projects need to be better reflective of the original intent
and purpose of the law.

Regulations should also be reviewed by the Legislature on a periodic and timely
basis to ensure the intent is met.

Some Proposed Recommendations
Under §20 of Chapter 40B as currently written, at end of 4" paragraph

“Consistent with local needs” add the following; or (3) the number of housing units
transferred or sold in the prior calendar year at a value not exceeding the maximum sale
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price for a low or moderate income person as determined by the Department of Housing
and Community Development meets or exceeds 12% of the total number of housing
units transferred or sold during the same period.

Add a new section to the existing sections (823 %2?).

The Department of Housing and Community Development shall
promulgate rules and regulations consistent with the preceding sections. Said
rules and regulations shall govern the application of the provisions of Sections
20, 21, 22 and 23 of this Chapter and shall include, at a minimum: _maximum
density limits, the minimum percentages of subsidized low and moderate units in
each proposed development project in order to qualify for application of the
sections, a provision to allow municipalities to gain credit for units participating in
rental voucher programs, and a methodology for determining the local housing
needs of a community in view of the regional need for low and moderate income
housing considered with the humber of low income persons in the municipality
affected and the need to protect the health and safety of the occupants of the
proposed housing or the residents of the city or town and to promote superior site
and building design in the character of its surroundings.

The Department of Housing and Community Development shall, prior to
the rules and requlations becoming effective, present said to the General Court
for concurrence. The Rules and Regulations, so promulgated and approved by
the General Court shall be subject to review and approval by the General Court
upon substantive change or bi-annually, whichever sooner.

Please feel free to contact me if you need additional information or have any
guestions.

Very truly yours,

Robert W. Flynn
Executive Director
RWF:cas
[nfeb-nqi.b]
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TOWN OF CONCORD
PLAMNMIMG BOARD

14T KEVES ROAD, OO C OmEDN, SLASSADHLISETTS 01742
TEL. I'¥FHI FURCI200 FAN (TR F18-520 .i;'_-_ _—

RANRCLA, A RS BRSES, FL ARSI DIRET B

Apnl 1% JEGR

Jan: Wallis Cumble, Chadr

Chagier 408 Task Faree

k:pariment of Housing and Comminety Develomimeni
One Congress Stres

Beasiom, MA 02114

He: Hocvmmuended Changes for Chapuer 408 Begulations
[izar Ma Gmmble;

Wie understaid The Chapeer 408 Task Force, appainiesd by the govermar, is in ke process of
neviewing changes to the regulations guiding Chapler 4013, Based on our experience with o iown-
spensared devclapiment. Eim Brook Hemes, we would like 1 propess: some changes to the
Chapter 401 Regulations thal we believe will help create affordable housing thal counis woward
the 1F% taige

Becammme mdalion

I. Coust 160% of units in both rentsl aid owmership projects that contain at beast 23%
affordahle wnits,

Uder courenl I8 regalations thers 15 & wide dscrepaney in the Ireaiment of rental and
vwnership bousing Inosemms i how units are cosmeed 1oward mesting the 106 1arger. 1iothe case
of renead housing, 255 must be made ffordable a0 howseholds m 8065 of median butall 1009 of
thi: pental umils will couni boward ke 100 warpe, e case of ownership housing, caly ibe
affordanle anits for Bousehiolds at BT of median couni toward the [0 target. [n bah casss, ihe
cofmprehcnsive permil allows an overmde of the rowe's zonimg bylaws b0 enzble denser
development than wioald ke permimed. In both cases, based on the Ardemore deciskon, as long &
the [rajsct 18 mod im compliance with zoning the wnits musr emain affordable in perpeluity undess
the town imposes & specific dme lmis, The markst cite reaials do not have pricing conirols aad
therefore do ool necessarly bemefit the town more thae the cweership usmile in @ projest

Chanerahip bosing is a goal of siaie and federal affordable housmg proprams =o 1Bere shoudd not
b g fvanlage given rental housing where cowsership is more desirable and appropeiate.

L As an alernadive to all of the ownership mniis eounting towards the 105 targel, ai a
minimim. projects that are develogud usider bacal programs that indude & broader
definition of affordability (above 805 up fo 150% of medion) omd restcict the resabe
throagh deed resirictioes should akso be commbed toward meeting the 109 larget.,

._ Mift & 0 3 i
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Recommendalion for Chaper 406 Pape T

An ¢xample of this is the Elm Brook development thet was constrocted in Concod an 2002 All
12 homes are deed resiricked in perpeiity based on the price amnd incomss tier thet dhe family
ualified For in the isitial purchas:. The income groups sereed wene distriboied as follows: thees
uniis 1o Bousshalds at §0¢% of medion, teo anicg o 100% houschobds, and soven ungs o
houscholds at 1409% of edon. The desd resiriciion is the same for all anits wills the incame

VArying.
Elmn Brook Hackground

The Elm Brook development comprises 12 single-family, detoched homes an a thireen-acre
parcel locared an Virginis Bead, The sile is singined om asd surrounded by g mendow snd wonds
that will ket preserved as apen space and conservation lamd. The land was decded to the Town by
the Spaukding Compeny as pam of & rezoning of the 1995 Town Meetng, and was approved for
dzoglopment of homsing at the §997 and 1998 Towvn Mesting. The Town issusd an BFF in 1999
ta select o salinble developer. Concond Housimg Truet, & local 50103 now-profil develapme
corperation, tsmmed with an experenced developer of affordable bousing, Mew Atlantic
Development Conporation, o subsnit & plan that 53 sensitive 10 e natural surroundisgs and the
character af the neiphborhood.  The project was permitted under 2 Plinoed Fesidential
Development (PRI & special permit developmest within the Concond Zoning Bylew, which
régjuines mmils b be sold (o families betwesn 110%- 15008 of Area Median Income. THT wend
beyond the PRI} requisements 1o offer homes to three families with incomes below 305 AMI 50
that the wmits would qualify in the Chapeer M8 Inveniory.  Toan boards (Planning Beard,
Maturs] Resomrces Commssiom and the Zonimg Board) overwhelmingly approsed a special
permit and order of conditions for the plan asd the Town donsted the land for $1 o the CHT.

Al of the Bomes were priced o be sffordable 1o the terget income groups thar met the town
phgectives. There wene 230 apglicants in the loery beld by the town, An appraisal of the homes
for the bank mevealed that the market price was approximately 2525 (W40 but the hoames sobd Tor
SISOL000-SMKL0.  The hagher prced homes sl provaded & significass price bhreak for
moderate incomre beyers.  This enabled the Town o provide housing for six teachers, a park
rasgger, nurse, social workers, amd athers who could not otherwise affond o lve n Coscond.

AL af the homes (ned just the BOS units ) were sold sabject o deed restrictions 10 ensure that they
remmin affordable (0 income-sligitle buyers in the futere. Chwners are free toosell their heees al
gy Cime. A U Aleedalibny Covenant”™ segquires Thal awners lve o ihe Bome as their princiqal
ressdence, spocilies the process they must Todlow i they chioces: to sell their home, and establishes
a meez haniz=m far determining the price that the horee may be resold. The resale price & lmitel e
an amount that will be affordahle (o ancther family of the same income tier thal the eriginal
farmaly was camang o the tinse of punchase. These restnicisons kst a8 lomg & the home exsts and
are hinding to all oemers of the home.

Cenclusiom

The Commoansealth is makisg comprehensive plannisg Tor hessing o higher priccy than ever
edivns throuph s Comemmily Preservation Acl, Chagter 406 Flammed Produc son, snd Exsculive
Order 418 As more towes develop their own affoordable bousing goals there willl be o wide range
of sirotegles o accompdish them  Inconsstenches hike e relesd s defining what constiiubes
affomfable: heaxing (BFE of area median incame Tor 0B, [00% for CFA, and wp e 1% for
Ek 1% unicsh and whar cousts under 408 noeed 1o be reconciled so thal howsing plars, programs.
and funding work tegeiher and B at odds with each other, Coneord, as well as many high cosl
towms, woadd like 1o provide s 100 share b 0 nesds vo be able o do so within the consiraints
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R ecommmicsditinm fe Chapier 408 Page 3

of limited land availabilicy and limiled access o siie or fodoral subsidy programs that reach the
AFE housshalds: thar may mean serving & higher income population than in ofher fwns,
Expanding the definition of what counts weder S0B will Belp recogmize and support commumsily
based programs for affardafile housing. Chapier &(18 shoeld not anly be the stick bul the camog 1o
encourage lowns (o do e right thing b cnsale affoedable housing teat (s the neads in their own
comermanity.

o oo, -

Charles Fhillips
Flanming Board hdember Affordable Housing Commailee

- Comeord Baard of Selecimen
Clark Zeigler, Bxecative Direcoor of MHP
Kathleen " Doneell, Kopleman & Faige

Cory Adiins, Sinie Representaive
Susam Farga, State Senator
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A Develoner’s Perspective to Chapter 40B
An Alternative Option

Over the past several years, real estate values have increased noticeably.
This drastic change in values is directly attributed to the lack of available vacant
land suitable for residential construction and the desire of many suburban
municipalities to prolong the review and issuance of the necessary permits as
way to delay or stop construction. This is especially true for residential
developments because municipalities often view residential projects as having
the greatest impact on services, such as, schools and infrastructure.

Developers who have proposed housing under Chapter 40B of the MGL
have provided some relief to the housing crisis. Chapter 40B was enacted for
the sole purpose of creating affordable housing in municipalities where
minimum zoning requirements were too restrictive to allow reasonably priced
homes or provided no zoning for the intended residential use. In the seventies
and early eighties, Local Housing Authorities (LHA) were recipients of State
funding for multiHfamily elderly and family subsidized housing but many had
difficulty finding land with proper zoning that allowed such developments. Only
a handful of communities, usually cities, had zoning that allowed such uses.
Suburban communities with their exclusionary zoning bylaws did little or nothing
at all to contribute toward the production of housing. The suburban LHAs under
the direction of the Commonwealth had to use Chapter 40B and the
comprehensive permit process in order to develop such housing, hence the
term “anti-snob zoning”. Of course, in the past municipal objections to
affordable housing were associated with undue concentration of low and
moderate-income housing. These large developments were often magnets for
crime and other problems that many communities did not want. Although
objections to undue concentration of affordable housing was successfully
reversed by the State’s introduction of programs, such as, the Local Initiative
Program (which promoted smaller less dense projects, and more importantly,
the construction of a mix of affordable with market rate housing) today,
municipal objections to housing relate to their desire to preserve open space.

Many communities acknowledge the need to develop reasonable priced
housing but often do little to provide the opportunity. Municipalities cite that
they are in support of affordable housing but residents in neighborhoods where
affordable housing is proposed have a “not in my backyard” attitude.
Municipalities are for affordable housing and the preservation of fast
disappearing vacant land but have zoning bylaws that are too restrictive
requiring, for example, minimum three and four acre lots. These contradictory
positions lead this developer to think that the environmental concerns
communities raise are not for the purpose of conservation of open space. lItis
rather a tool by which a community can delay and hope to stop developments
in its tract. If preservation of open space was the goal, the community would
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have adopted a zoning bylaw that included cluster zoning or zoning that
allowed higher density, perhaps concentrating in town centers or in areas where
municipal sewer and water infrastructure are in place.

Communities are for affordable housing but often feel that Chapter 40B is
a legal tool forced upon the communities by the Commonwealth taking away
their rights to decide their future. Planning Boards are most aggrieved by this
process. They believe the “home rule” is no longer valid when a Chapter 40B
projects are introduced and the Zoning Boards of Appeals are designated as
the authority to approve these projects. Furthermore, local officials feel
pressured by the notion that if the community’s affordable housing stock is less
than 10%, the ZBA denial of the comprehensive permit often results in the
developer’s appeal to the Housing Appeals Committee, whose decision is
frequently in favor of the developer.

A developer’s threat to use Chapter 40B as a way to secure concessions
from the Planning Boards has further compounded the local non-acceptance
of Chapter 40B. During a conventional site plan review process, if the conditions
imposed by the Planning Boards are found unacceptable, some developers
have suggested that they will abandon their proposal in favor for a denser
affordable housing development pursuant to Chapter 40B.

Despite these circumstances and procedural abuses by both the
communities and the developers, this developer strongly believes that Chapter
40B should not be abolished since it is the only vehicle that provides an option to
the production of much needed housing, especially affordable housing.
Chapter 40B should be revised to include new rules and regulations and in some
instances abolish certain procedures in order to make those rules and
regulations more effective.

Besides changes to the laws, many communities need to acknowledge
the current housing crisis and overcome the obvious negative perceptions many
local officials have about Chapter 40B projects. The mere municipal
acceptance of its share of the obligation to promote and provide for the
opportunity to create housing will lead to a successful zoning bylaw and other
changes. The following is one such proposal that may lay the foundation for an
alternative to Chapter 40B as a way to promote the production of affordable
housing in our Commonwealth:

a. Establish an Affordable Housing Overlay District (AHOD). The size of the
development in an overlay district could be based on the size of the local
population and the number of housing units built in the community. A
community with a population of 30,000 could have an overlay district that
will allow for larger housing developments than in a community that has
only 4,000 inhabitants. The assumption here is that the larger the
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community the higher the need for affordable housing. Developmentin
an overlay district could also include the following considerations:

An AHOD will be an alternative development tool to the Chapter
40B process. Communities without an approved AHOD wiill
continue to be subject to construction of affordable housing
pursuant to Chapter 40B.

The AHOD could be proposed anywhere within the boundaries of
the community on any parcel regardless of the property’s zoning
classification.

Municipalities consider and approve a maximum of two
developments at any time. All future proposals can only be
submitted once the construction of one of the two projectsis
completed. Atthat time a community can consider proposals to
replace the one that was recently completed.

A developer proposing affordable housing under AHOD in a
municipality with multi-family zoning approved by DHCD, must
comply with the local multi-family zoning bylaws in effect.

A developer prior to proposing affordable housing under AHOD
must show evidence that it has approval to develop affordable
housing under one of the Federal, State or Local sponsored
affordable housing programs.

Communities can allow greater density in areas where sewer and
water services are available as an alternative to building in areas
without these services.

b. The minimum requirements for the AHOD must be prepared by the DHCD
for those communities that do not have provisions for multHfamily in their
zoning bylaws. Communities that adopt the AHOD will no longer be
required to have the ZBA issue a comprehensive permit under Chapter
40B. The duties for site plan review under AHOD will be assumed by the
Planning Board pursuant to the requirements found under Chapter 40A.

c. Communities that have adopted AHOD will no longer be required to
comply with the 10% requirement currently imposed by Chapter 40B. A
community with an AHOD does not need to have 10% of their housing
stock classified as affordable housing and the developer cannot threaten
or pressure the community to create affordable housing since such
housing will now be allowed by right.
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d. Eliminate Executive Order 418. Municipalities that have adopted AHOD

should be awarded state funding especially for infrastructure
improvements, such as, sewer and water extensions, especially in areas
where affordable housing is proposed. Communities with sewer and
water moratoriums imposed by DEP should be eligible and given priority
for state funding when affordable housing is prop osed and when such
housing would need these improvements.

Communities that adopt the AHOD do not have to fear their decision
being overturned by the HAC since applicants that propose affordable
housing will now have to file their proposal to the Planning Board pursuant
to Chapter 40A.

Establish statewide monitoring procedures for the maintenance of the
affordable units. The DHCD should be designated as the public agency
that oversees and maintains the affordable housing inventory to assure
that the affordability is maintained in perpetuity.

Allow the use of the AHOD for the conversion of expiring use projects.

Preparing and making available to communities the AHOD for adoption

may take some time. Communities and developers in the interim will have to
work with Chapter 40B and follow all the rules that are still in effect.

Communities who aspire to develop affordable housing will succeed regardless
of the current limitations and can overcome all obstacles to the development of
affordable housing.

Thank you for the opportunity to express this opinion and hope that it will

provide an alternative to Chapter 40B initiated developments.
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Chapter 408 Task Force
April 14, 2003

Lynn Goonin Duncan, AICP
Director of Planning & Conservation, Town of Wilmington

408 negotiation process has worked (what we have been able to achieve)
Town efforts to create affardable housing have been mixed. Limited number of
affordable units created.

3. Recommended change to 408

Why homeownership unils should count — an overdew of Wilmington 408
projects and a look at our numbers,

B =k
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Hello 40B Task Force,

I live in Watertown and just came from a zoning meeting last night where our
local board denied Lincoln Properties a special permit to build 224
apartments (10% of which would be affordable housing) in my neighborhood.

As | was leaving, the Lincoln Properties developer, Mr. Noone, said to his
project engineer ".......... well now we'll just go for 40B".

According to a neighbor, Mr. Noone talked to him last week after the
Conservation Commission and said something to the effect "you know | could
have gone for 40B and built 500 apartments ... work with me".

This is an example, a very real example for me and my neighbors, of how
developers bully neighbors into accepting what the neighborhood does not
want. How can this be? | know this is not what 40B was intended for .....

yet 40B is being used as an weapon to overcome neighborhood planning efforts
and local zoning boards.

Not only is 40B used as the developer's weapon of choice, 40B is just not
working. According to statistics | read, only 17,500 affordable units have
been added in the past five years. It's not working.

We need to put 40B on hold until we can figure out a way to make it work
----- 40B should be a tool to help build affordable housing ---- not a weapon
developers use to bully neighbors.

Sue Jenkins

95 Rutland Street
Watertown, MA 02472
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TOWN OF MANSFIELD

BOARD OF SELECTMEN
Six Park Row, Mansfiedld, MA 02048
(508) 261-7372

Daniel Donovan Seven W. MacCaffrie  Michael W. McCue David W. McCarter Louis P. Amoruso
Chairman Clerk Vice Chairman Selectman Selectman

April 9, 2003

Ms. Nancy Andersen, Manager of Rental Division
Massachusetts Housing Finance Agency

One Beacon Street

Boston, MA 02108

Re: 40B Project, Fairfield Green, Mansfield, Massachusetts

Dear Ms. Andersen:

The Board of Selectmen, upon initial review of the proposed Fairfield Green 40B project, desires
to express our opposition to the proposal as submitted. As the policy board of corporate
Mansfield, the magnitude of the project will have a profound impact on our local infrastructure,
school system, water and wastewater operations. As you may know, over the past ten years, the
Town of Mansfield has been, and continues to be, one of the fastest growing communities in
Southeastern Massachusetts realizing over a 35% increase.

Based upon our initia review, the project proposes to connect to public sewer. It isthe Town's
understanding that the State Department of Environmental Protection will not issue wastewater
connection permits until the Town has completed the Comprehensive Wastewater Management
Plan. Our sewer capacity is above the 80% threshold, requiring the above- mentioned plan to be
completed by the Town. This project will certainly place a strain on our sewage treatment and
disposal operations at a time when we can least afford to accommodate the magnitude of
additional flow from this project. Given the location of the Fairfield Green proposal, at least
one, and perhaps more, sewer lift stations will be needed to pump waste from this site a
considerable distance to existing sanitary sewer mains. These lift stations will place a
maintenance and repair burden that would not exist on a site utilizing a gravity system.
Likewise, the Town is very concerned about our drinking water supply. The town currently has
a seasonal water use deficit that forces outdoor water use restrictions and has required outdoor
water use prohibitions during times of peak demand. The projected number of bedrooms
proposed at 384 will result in the equivalent consumption of 128 three-bedroom homes. If the
State was inclined to ignore our concerns and grant project approval, such approval must be
conditional so that no more than 45 units are constructed in a single year. This will permit a
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phased- in approach whereby the strain on our water system can be gradually introduced into our
water system.  Furthermore, our water connection policy requires that the developer
replace/conserve water on atwo-to-one ratio. The developer will be required to save two gallons
of water for every one gallon committed to the project. In order to achieve this savings and to
minimize the impact on our water system, a phased-in approach to the construction of units will
be necessary.

The project will introduce a large amount of traffic onto West Street, which is aready
overburdened with a significant increase in traffic volume due to our population growth (as
stated earlier). West Street is a narrow road, 18 to 24 feet in width, with limited sight distance,
due to a hill and a curve in the location of the proposed project. The State should require the
applicant to complete a traffic study and analysis, and the results should be reviewed by the
Massachusetts Highway Department prior to the issuance of any site eligibility letter.

Furthermore, the local Zoning Board of Appeals recently closed a public hearing on a 42-unit
apartment complex under the 40B process. Two other 40B projects are filed with your office
and the Town of Marsfield. Public hearings on those projects will open at the end of April. The
first is a 24-lot single-family “for sale” development including seven (7) affordable homes. The
second is a proposed 72-unit rental project whereby the Town believes that the applicant may not
have control of the site. Should the Zoning Board of Appeals approve al proposed projects
articulated in this letter, an additional 126 units of affordable housing will be credited to our ten
percent affordable housing threshold mandated by the State. Presently, based on the number of
affordable housing units currently in our community, the Town only needs 231 additional
affordable housing units to reach our ten percent affordable housing threshold. The Fairfield
Green project, if approved, will raise the percentage of affordable units in Mansfield well above
the 10 percent threshold while abutting communities are not close to the ten percent threshold
requirements. Under this scenario, only 105 units of the Fairfield Green project would be
necessary to reach our ten percent threshold goal. Should the project approval at the State level
move forward, the Town adamantly desires to reduce the project scope and size to no more than
105 units of affordable rental housing. If at a future time, the Town falls below the threshold,
then an additional phase of the Fairfield project could be permitted.

Finaly, the potential impact to the school system will be enormous. The applicant must be
required to prepare a complete fiscal impact analysis incorporating al aspects of anticipated
municipal services to be impacted from this project. Furthermore, the Town is presently dealing
with a strained budget, and an increase in demand on both the municipal and the school services
will result in further cutbacks and an overall reduction in services to our residents.

J-40



APPENDIX J

While the Town of Mansfield remains committed to affordable housing initiatives, such large-
scale impacts based on project size places an unusually large burden on a high growth
community at atime when we can least afford such impacts.

Sincerely,

Daniel Donovan
Chairman, Board of Selectmen

Cc:  John O. D’ Agostino, Town Manager

Shaun Burke, Director of Planning & Development
Richard Lewis, Conservation & Environmental Planner
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To:  Chapter 40B Task Forge
From: Andrew Friedlich

Re:  Changes to Chapter 408
Date:  April 14, 2003

Madame Chair, Chapter 40B Task Force members:

My name is Andrew Friedlich. 1 have been on the Town Meeting Member Executive
Committee since 1990 and was the Chair of the Lexington Town Meeting Members from
1996 through 1997 and again from 2000 to 2002 Additionally, | was a member of the
Selectmen’s Strategic Planning and Implementation Group, the precursor of the Town's
Long Range Planning Committee and the 20020 Vision undertaking. Lexington is a
community which has consistently been supportive of increasing our affordable housing
stock. Thus, we have been able to attain a 7.06% affordable housing percentage through
a mix of “friendly” large 40B projects, conversion of vacant schools to affordable
housing and building scattered site houses throughout the town

I stand before you today seeking changes to Chapter 40B that will provide communities
with the data they need to adequately analyze 40B proposals. Given Lexington’s
experience over the last year with a Comprehensive Permit proposal. much has been
learned. It was based on this 40B submission that | testified at the two public hearings
last fall about the necessity to apply land acquisition guidelines to New England Fund
proposals. It is with great appreciation that this change has been made to the regulations.
However, we still find ourselves in a position where Zoning Boards of Appeal (ZBAs)
are ill equipped to handle or analyze 40B submissions. In most cases, a ZBA is so
concerned about & community's rights with a submission, they defer towards the
developers wants rather than upholding the town’s values. This is seen time and time
again where negotiations begin with the developer’s requested density and go down from
there rather than starting at the town's by-right density and go up to that point where
(based on pro forma analyses) the developer attains the 20% maximuin density as
specified in Chapter 40B. This has been further compounded to the directions ZBAs get
from DHCDY's “Guidelines for Local Review of Comprehensive Permits” and by the
consultants paid through State funds to help ZBAs negotiate with developers. In both
cases, ZBAs are instructed that they only need concern themselves with the design
aspects of a proposal and not analysis of the pro forma financial statements. This attitude
disempowers 3 community from having any control over the impact of a CP project. As
DHCL staff will tell you, it is only through incremental pro forma financial analyses that
the density at which the 20% maximum allowable profit can be calculated.

It was for this reason that | placed an Article on Lexington’s Town Warrant. It provided
guidelines for both the Board of Selectmen and the ZBA and included specific criteria
which developers would have to meet during the process. The motion under the Article
Was
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Article 21 408 COMPREHENSIVE PERMIT
MOTION That the tollowing resolution be adopted:

Resolve that, given the impact of high-density developments on the Town's residents and
on Lexington's character, Town Meeting endorses the following guidelines for
submissicn of 40B applications to the Town of Lexington. As stated in the MassHousmg
{ Local Imitiative Program (LIP) acquisition guidelines, the permissible land cost to be
used will be the lesser of purchase price or fair market value as currently zoned.
Motwithstanding the MassHousing/LIP guidelines and to ensure economic viability of a
minimum-density project, immediately after the proposal submission and well before the
closing of public hearings by the ZBA, the developer shall a) fund an independent “as
zoned"” appraisal of the development site, b) submit pro forma financial statements
starting at a multiple of four closest to the by-nght density and increasing by increments
of four units, and c) fund an independent review of the pro forma fnancial statements for
the proposed development. The appraisal and financial peer review will be conducted by
firms approved and selected by the Town

Throwgh implementation of such an Article, a community is able to minimize the
obtrusive nature of a 408 proposal when it is in more sensitive areas such as being in the
midst to a residential neighborhood. Lesangton's affordable houwsing guidelines as
specified in the Planning Board’s Comprehensive Plan state:

“We need to achieve that diversity of opportunity through appropriate means.
Importantly, that diversity should be achieved without sacrificing the qualities of
existing residential environs through unreasonable density departures,
intreduction of disruptive traffic or other impacts, or building in a way that is
inconsistent with its context.”

Given the divergence from these stated affordable housing guidelines with our recent 40B
experience, our being able to implement the criteria specified in the Article would
empower the Town to have control over such 40B projects. It is through the ZBA’s
continually hearing it should not invalve itself with pro forma analyses that the
community now finds itself in a situation where we are impacted by what [ term as
“inappropriate densification”. Based on powers the ZBA has under current 408
regulations but due Lo inexpenence and fear of developer appeal, it is untenable to be in
our current situation where the developer has appealed to the HAC and the abutiers have
brought suit against the developer and the ZBA, Communities being able to enact the
criteria specified in my Article would provide ZBAs with the data needed to minimize
inappropriate densification. In no way would a developer having to abide by the stated
criteria make a project uneconomic, particularly if the ZBA allows the associated costs (o
be included in the pro forma financial statements. While other communities have shown
great interest in my Article, it was decided to indefinitely postpone it at Town Meeting
since it would be one community acting on its own and instead present it to the 40B Task
Foree for state-wide implementation through regulatory change.

J43



APPENDIX J

J44

The 408 Task Force's recommending such a change would be totally consistent with the
legislative intent of Chapter 40B which states:

“Consistent with local needs”, requirements and regulations shall be considered
consistent with local needs. . .to promote better site and building design in relation
to the surroundings, or 1o preserve open spaces, and if such requirements and
regulations are applied equally as possible to both subsidizled and unsubsidized
housing,”

Additionally, as I have offered to do, it would be necessary to rewrite DHCD's
“Ciuidelines for Local Review of Comprehensive Permits™. ZBAs need far better
instructions as to what they are able to do in analyzing 408 submissions. It is only
through these changes that ZBAs can meet thedr responsibilities to their communities and
not view 408 proposals as being counter to community values.

To further improve how ZBAs undertake 40B proposals, I recommend that land
appraisals be done up front in the process. Currently, the 408 issuing program (LIP,
MassHousing and NEF) does its land appraisal once the ZBA has finished its hearings
and has issued a permit. During the hearing process, the ZBA has no idea of the
appropriate land value to use should it want to review the pro forma financial statements,
Giiven the way in which the land acquisition cost drives density in the pro forma financial
statements, we are now in somewhat of an iterative situation since it would be necessary
for the ZBA to adjust its findings after the issuing program has performed its review.

In closing, it is up to this Task Force as to how 40B submissions are regarded by
communities. ‘There are obvious reasons why Comprehensive Permits have paid so much
attention by both the media and the legislature for towns have been disempowered
through not offering the proper tools and instructions on how to review 40Bs, T would
rather that we implement the changes 1 have recommended and work together with a
rational 40B process which will produce much needed affordable housing,

Sincerely,

o N 90.Q

Andrew Friedlich
22 Young Street
Lexangton, MA 02420

AJFRIEDL@aol.com

Cell: (T81) 223-T883
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CrTtY OF MARLBOROUGH
ALFRED J. LIMA,

PLANNING DEPARTMENT i
140 Main Street

Marlborough, Massachusctts 01752
Tel (508) 460-3799 Facsimile (508) 460-3608  TDD (S08) 460-3610

April 9, 2003

Senator Harriet Chandler, Chair

Qenate Committee on Housing and Urban Development
Representative Kevin Honan, Chair

House Committee on Housing and Urban Development
State House

Boston, Massachusetts

Diear Senator Chandler and Representative Honan:

During the deliberations of the Governor’s 40B Task Foree, you both raised the
cque of the affordability of the affordable units in Chapter 40B developments.
Specifically, you noted that the rents for the affordable units appear to be not within reach
of households in the low to moderate-income range.

In Marlborough, this issue has been addressed by placing households with Section
§ vouchers in the affordable units at Avalon Orchards and at Jefferson at Wheeler Hill.
At Avalon Orchards, a total of 26 of the 39 affordable units are Section 8 placements,
accounting for 67% of the affordable units. Approximately 70% of these Section §
placements were prior residents of Marlborough. The second 40B development in
Marlborough, Jefferson at Wheeler Hill, is not yet completely occupied; however, to date
the Marlborough Housing Authority alone has placed at that development 13 families
under the Section 8 Voucher Program.

As the attached memo from Marlborough Housing Director Betsy Roszko
explains, the average income ranges for the City’s Section 8 vouchers at Avalon Orchards
is §11,151 for the one-bedroom units and $16,552 for the two-bedroom umits. Section 8
vouchers therefore allow low and extremely low-income households to live in these 40B

developments.

| can’t speak for other communities; however, Marlborough's experience shows
that it is possible for persons of very low income to live in Chapter 40B housing.

If you have any questions on this issue, please feel free to contact me.
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Attachment

Ce: Fred Habib, DHCD
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MARLBOROUGH COMMUNITY DEVELOPMENT AUTHORITY

HOUSING DIVISION
240 MAIN STREET, MARLBOROUGH, MASSACHUSETTS 01752

FAX 508 460-3749 508 624-6908 TTY 508 460-3610

April 1, 2003

TO: Al Lima
FROM.: Betsy Roszko, Housing Director

Attached is a copy of the most recent (2003) Income Limits used for our
Section 8 Voucher Program. We are required to issue 75% of our estimated
vouchers on an annual basis to extremely low income families/individuals.

We presently have 11 apartments at Avalon Orchards under our Section 8
Program. Five are 2 BR units and six are 1 BR units. The average gross
annual income for the families in the 2 BR units is 16,552; the average gross
annual income for those in the 1 BR units is 11,151, As I said there may be
other families under Section 8 in the complex-could be administered by
SMOC or other Local Housing Authorities,

The gross rent (rent plus utilities) at Avalon is just about at the Fair Market
Rent scheduled published by HUD (attached is the current FMR schedule).
Avalon’s 1 BR rent is slightly over the FMR and their 2 BR rent is slightly
under the FMR.

We presently have 13 families under the Section 8 Voucher Program at
Jefferson at Wheeler. Six are 2 BR units and seven are 1 BR units. I have
not looked up average income (assume about the same). Let me know if you
would like that information.

Hope this will be helpful.
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TATE: MASSACHUSETTS

PROGRAN
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Diane W. Bartlett
200 Franklin Street
Duxbury, MA 02332
T81-834-9579

February 17, 2003

His Excellency Governor Miti Romney
State House
Baston, MA

Dear Governor Kommney:
| applaud your work on behalf of streamlining povernment and making it more sccountable.

1 know you face tremendous pressure to resolve the budget erisis we face as a State. [ have every
eonfidence you can turn things around, given time.

| am writing to you to request that a “Task Force™ be developed to address Affordable Housing,

I have been working on this issue at the local level for the last two vears and can express complete
frustration with the process. It is cumbersome, conflicted and political.

There needs to be a streamlined process whereby a community can turm to one agency and get clear,
concise directives on how to proceed in building affordable housing.

There should be one deed rider that sets forth the terms of agreement that is acceptable to the state and not
subject to the whims of lawvers.

There should be one funding sowrce for technical assistance that is straightforward with clearly defined
guidelines on what will be funded without political interference.

The communities should be able to access on a website, which contains all the acceptable deed riders for
the state relative to historic preservation, affordable housing and conservation restrictions. Towns should
not have to face sending deed restrictions for approval and then find out they are now not acceptable, when
twi or three years previous they were accepted.  This cost the towns thousands of dollars for lawyers and
volunteers to rewrite the deed restrictions and resubmit. As one Town Manager said to me the other day,
“the state should not make it this difficult to file these restrictions™. We need your help in solving this

dilemma.

It seems one agency will tell you one thing. You attempt to follow that divective and the next agency will
reverse it. There is no need for this tvpe of confusion to reign. Affordable Housing could happen if the
agencies were consolidated under one roof with one set of rules that apply to all towns across that the state,
with one director giving clear, concise infiemation to their staff and then the towns,

I have given two wears of my time frecly for the issue of affordable housing.  We have made microscopic
movement because of the conflicting directives. Confusion reigns. It is disgusting to say the least,
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February 17, 2003
Diane Bartlett

I beseech you fo seriously consider developing a Task Force to develop one set of rules for all communities
with all the necessary supporting documents, legally approved by the state lawvers, under one apency with
one direcior,

The agency should have all funding capability, one set of legal documents for long term ground leases, ete.
one legal document for deed restrictions that you will sccept, and any other legal documents required to
maove forward with building affordable housing on land in any given commumity, whether purchased with
CPA Funds or existing land. Housing Autherities should be able to move forward with these projects with
a clear rules that are not in conflict with six other agencies or laws.

I believe if this could happen, many of the problems with affordable housing would po away. Right now it
is & nightmare to deal with and something should be done to stop the conflicting information and lack of
access to the desds and other documents nesded. Ome website with this information on it would solve the
problems for the communities to get what they need without spending a fortune on lawyers, chasing around
calling any number of people and generally being given the round around.

I thank you for your time in reading this letter and sincerely ask you to consider solving this problem once
and for all. I understand that Douglas Foy i= a tremendous asset to our state and [ hope that something
positive can happen to resolve this ender your leadership and Mr. Foy's.

The pelitics and the conflicts with each agency are costing the taxpayers millions of dollars cach year in the

Various agencies, We need to streamline and execute a clear set of rules and regulations that make sense to
the average layman working on behalf of their community.

Very truly yours,

[Yane W. Bartlen
Active Community Member
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Genevieve Davis
302 Summer Street
Norwell, MA 02061

March 18, 2003

Mr. Douglas Foy
Office of the Govemor
State House

Room 360

Boston, MA 02133

Dear Mr. Foy:

| have been examining Chapter 40(B) because it affects me. That examination
has made me realize that the law causes a dissension that takes the focus away
from the need to create affordable housing.

Towns are arguing against the rate of growth caused by the 3 market value
homes to every affordable unit built. A large part of the problem disappears if a
plan is devised that eliminates the exira housing.

With that in mind | have developed a plan that | believe will answer the question
for everyone. Itis a plan that | have been forwarding to various groups with the
hope that it will be adopted by them and thereby make its way to your attention.

| decided that | should include you as one of the groups to get your attention. |
hope the enclosed plan can help clear the muddied waters of this path to
affordable housing.

Thank you for your consideration.

P

Genevieve Davis
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Genevieve Davis
302 Summer Street
Norwell, Ma 02061

781-544 1281

Affordable Housing Plan for Communities

March 13, 2003
The Objective: Affordable Housing
Current Efforts: Chapter 40(B) Development
Problems: Rate of growth allowed through Chapter 40(B)
Solution: Develop Affordable Housing without excessive rate of
Growth,

Affordable housing is almost non-existent in Massachusetis Chapter
40(B) is an effort 1o address this problem, It does so by allowing developers to
build 3 market value houses to every 1 affordable house until a town reaches 4
Quota of 10% affordable housing units,

This development js allowed in dense housing clusters that can be buijt
over a short period of time. Such a focused development creates a very rapid
rate of growth. The question then becomes the ability of a smay town to resolve
the issues associated with the speed of this growth.

The town of Norwell is an example, According to the siate formula, it
needs 225 more affordable units. This means a tota| growth of 900 homes when
the market value piece is includeq This is a 289, increase that occurs rapidiy
because of the density of the Proposed siteg,

If Norwell only had the affordable units to provide services to, the increase
would be 225 units or 7%, a more Manageable figure.

One approach to Manageable growth would be the development of 5 plan
that eliminates the growth not associated with the affordable units.

I believe the following plan could address the problem. It requires towns
to set aside land for affordable homes that will remain affordable and jt requires a
tax on all new development for a fund to help sustain the program.
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Genevieve Davis
Affordable Housing Plan con't.

NEW HOMES

q F

Towns would make available town owned land that will be set
aside permanently as affordable housing lots. The ownership of
this land would always remain with the town.

A qualified family can build a house that fulfills the definition of
affordable on one of these lots. The family owns the building,
not the land. The family must maintain this property but the
building cannot be expanded since it must remain within the
definition of affordable.

When the family decides to sell the home it can realize a gain
equal to the rate of increase realized within the industry over the
period of ownership. A new family that qualifies for affordable
housing will pay the affordable rate and the gain will be paid for
by the fund established by a tax on new development,

EXISTING HOMES

1.

Homes within a town that are buildings defined as affordable,
but the land value drives the cost beyond reach, will be
purchased by a combination of the town and the new owner.
The town will buy the land with the fund established by a tax on
new development and the new owner will buy the structure.
This new addition to the affordable housing stock within a town
will follow the same quidelines established for new structures;
the town permanently owns the land and the buildings can be
sold in the same manner as the new structures.

| believe that the advantage of this plan is the ability to reduce the

strain on community services while providing a needed stock of affordable
units. It also insures a permanent stock of affordable homes.

| would encourage a moratorium on Chapter 40(B) until this plan, or

any other that contains the rate of growth, can be developed.
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/O Mr&r /éf’ - #/%ﬁﬂ March 4, 2003

Governor Mitt Romney

State House

Boston, MA

Dear Governor Romney,

Congratulations to setting up a task force to address the issues of Chapter 40B. This letter
follows up my previous letter to you regarding the problems with local control and that 40B is
working as it was intended and should not be changed.

1 hope the task force looks into the reason why 40B developments have become prevalent in the last 2
years........ the answer is very simple. The more restrictive local zoning, health and conservation
regulations have put a stranglchold on development of new housing. A residential subdivision used
to take about 12 months 1o get permitted. Now you are fortunate if you obtain the necessary permils
in five years due to the maze of local regulations imposed by local communities. Home builders have
gone 1o 40B as a last resort despite the fact that 25 percent of the units must be sold at affordable

prices,

As an example, [ have enclosed a list of the more restrictive regulations imposed by the Town of
Rowley in the last few years. Lot sizes have been increased for no valid safety rcasons and this keeps
driving prices up while local Board of Health regulations have becn restricted having no scientific
basis. As [ stated in my previous letter, local control of 40B projecisisa formula for less housing.
40B is working as it was intended and incentives should be provided to communities to increase their
affordable housing stock such as larger allowances for schools and infrastructure and penalize those
communitics that lag.

Much has been said about the greed of developers to circumvent local bylaws but virtually nothing
has been said about the complexity of local regulations that make land development a very lengthy
and expensive project. Ultimately, these complex regulations drive prices up to the point where the
average person can no longer buy a home in the town where they grew up.

A recent suggestion that would regionalize the percentage requirements would invite gerrymandering
of the districts. Each community must be held accountable for its share of affordable housing. Also,
a system of transferrable development rights would result in a bureaucratic quagmire that would

benefit the more affluent communities.

cc: J. Gumble
D. Foy
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REGULATION AND ZONING RESTRICTIONS IMPOSED BY THE

TOWN OF ROWLEY

Increased lot frontage from 125 feet to 150 feet in 1999
Increased lot area from 40,000 to 60,000 square feet in 1999
Fasscd Open Space Residential Development By Law: in 1999, 2002

60 percent of area must be dedicated to open space

50 percent of wetlands allowed for open space area computation

steep slopes not allowed for open space arca computation
Drainage in subdivisions controlled by Stormwater Guidelines (not regulations)
Growth control by law allows only 24 total new dwellings per year in 2002
Conventional subdivision allows only 4 dwellings per year in 2002

it is economically unfeasible to construct subdivision with these limits
Open Space Residential Development allows 10 dwellings per year in 2002

Board of Health Regulations
30" setback from property lines, Title 5 allows 107
75" belween adjacent leaching areas, Title 5 allows 20°
Conservation commission approval needed for percolation testing
only 4 lots allowed to be tested per applicant
a 20 lot subdivision may take up to 5 years for testing alone
100" to wetlands, Title 5 allows 50"
design flow rate: 75 gallons per day per bedroom, Title 5 allows 55
No impervious barriers allowed, Title 5 allows impervious barriers
pump systems must be pressure dozed; not required in Title 5,

As if the above were not enough, here is what in on the horizon for the next Town
Meeting:
Lot arca to be increased from 60,000 to 80,000 square feet; Jot frontage to be
increased from 150 to 200° for conventional subdivisions only.

Conservation Commission to propose local conservation by laws among which

will prohibit building in a portion of the 100 foot buffer zone that the state
currently allows.
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Town of Wilmington
40B Count
Submitted by Lynn Duncan, AICP, Director of Planning & Conscrvation

Problem: For communities such as Wilmington with a population of approximately
21,000, it is very difficult to meet the 10% goal when only a percentage of
the homeownership units count,

Recommendation: All units in a 40B development should count. Rationale: All units
are receiving the benefit of a zoning waiver(s).

I. TABLE OF AFFORDABLE HOUSING DEVELOPMENTS

Cramership Fental Total Dev. Units Total 408 | 2000 Census P A
units | Units units
Avalon Oaks 204 4| i
~Avalon Ouks 120 (FI] 120
Wesl B
AvvalondDenauli | (LIPy 7 = 7 3
Buckingham Estates | 4 24 [ B
[Showsheen | N . 20 &
Commons o
| Silverhurst Avenue | (LIP) 2 2 3 )
Chapier 705 12 [ 12
Deming Way 7z T2 72 )
Community I 1 1
residence —
CDBG Housing 26 It 0
rehabilitation
projects )
TOTAL - 7% 409 658 7,141 T.1%
| Pending
Repency Flace | 120 120 130
Whispering Fines 43 a8 | 12
B | i
| TOTAL 5 7 520 W% 644 | 7,141 | 9%
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Town of Wilkington 408 Count

Aprdd 11, 2003
Pege 2

Il. TABLE - REACHING 10%,

TO REACH 107 | 40B units Total development | Census "1 % 408 units
units

" a) Ownership 0 RETH] T
____OR
b} Rental 70 120% 0%
COUNTING RS 71415 11.9%
ALL 40B DEV.

UNITS

EXISTING

TODAY

*Based on discussion with developers, it is unlikely a developer would propose a rental development of

less than 120 units.

¥ 1t 15 imponant to note that while 408 homeownership developments add 25% to the alfordable housing
count, they also add additional market rate units 1© the wotal of vear round units, thereby increasing the
number of aftordable units required to reach the 10% goal. The net gain of affordsble units s, in reality,

less than the 25%,
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Dear Editor,

Although a member of the ZBA, | am prevented from participating in the hearings on the 40B
affordable home project on Adams Road, as | have not been a member from the beginning of the
hearings. Instead | have exercised my right as a citizen to participate and | have attended almost
all such hearings and have done alot of research and have raised many issues regarding this
particular project. The hearings are now closed and citizens and applicant alike are prohibited
from additional input to the board, for any reason.

Among those issues is the size of the homes being proposed as “affordable” homes. These homes
are 2500 SF in size and will sell for $153,000 to median income families. The market rate

homes, identical in size, will sell for $415,000. In Grafton, 93.4% of all the homes are less than
2500sf in size. Obviously, most of the “McMansions’ are those over 2500 sf and represent only a
tiny proportion of the “normal housing needs’ of Graftonites.

The applicant, Mr. Hingorani, who has two lawsuits pending against the Town involving his
subdivision proposals, had stated, “ The affordable homes have to be the same on the outside, and
therefore must be the same design and size.”

Because the affordable homes are oversized, more market rate homes must be built to make up
the subsidy of over $100,000 per home on a cost basis.

A top rated 40B lawyer in the State, at the recent statewide affordable housing conference,
indicated that the affordable homes only “have to look the same from the street, they don’t have
to beidentical in size’. For example, a 1600 sf “block” could have a 900 sf rear addition and
still look the same as a 1600sf house. The ZBA members have failed, in spite of citizens
pointing this out, to rebut the applicant’ s erroneous statement and his oversized submission. |
have submitted several reiterations of a chart, which shows the relationship between the cost of
homes built, and the sales of those homes. This chart shows the “breakeven” point as well as the
percentage of profit for homes and clearly shows that, using a reduced size affordable home the
applicant can build 40 homes with a 9.2% return.

Instead, the applicant has selected 2 designs from a “catalog” and used those inappropriate
design submissions for both affordable and market rate.

At arecent meeting of the ZBA, one member was at aloss to justify reduction in the number of
homes being built. | would contend that allowing such oversize “affordable homes’ is one reason
driving the size of the project and it’ s accompanying impacts on the adjacent Miscoe Brook and
the accompanying Hennessey property, bought by the Town several years ago at over
$2,000,000.

| support the ZBA but am saddened that, with a deadline approaching, they do not have time to
adequately study carefully researched citizen input before issuing a decision that will seriously
affect that portion of Grafton which has, until now, remained fairly well protected.

The Walnut Woods fiasco, which has already caused sediment damage to the Miscoe, isonly a
smaller example of these mistakes in approving Hingorani’s horrific handiwork.

Roger Hohman
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MEMBERS OF THE GOVERNOR'S TASK FORCE ON C. 40B

JASON R. TALERMAN, ES0Q,
APRIL 14, 2003

Dear Task Force Members:

As a land-use and environmental attorney at Kopelman and Paige, a firm that
serves as Town Counsel to a third of the cities and towns in Massachusetts, | have had an
opportunity to represent a variety of communities on a variety of projects. In the last two
years a significant portion of my practice has been devoted to assisting municipalities
with c. 40B projects. From the Berkshires to Martha's Vineyard, each project that [ have
worked on has presented unique challenges. And while not all of the projects have been
resisted by Towns, each has revealed a particular issue that may warrant statutory a
regulatory revision. On behalf of the Town of Norton and with the input and support of
many other client communities, [ drafted a comprehensive re-write of ¢. 40B, § 20-23
(See House Bill # 794). Many of the concerns histed below reflect provisions in the Bill.

What follows is a brief synopsis of each of the projects that I have worked on in the
last two years (1 have withhold the name of the community in order to ensure that
pending cases are not prejudiced). The following list provides a realistic sense of the
variety of municipal concerns while, at the same time, dispelling some myths that have
drawn unwarranted attention during the 40B controversy. Chief among these myths is
that typical 40B applications are submitted as a direct result of so-called snob zoning.

- 95 units proposed — 72 units approved

Mot Snob Zoning — Zoning is reasonable and property could have supported
profitable conventional development 40B project more profitable;

Extra density because developer overpaid for property,

Developer made threats of HAC appeal at first hearing;

ZBA did excellent job of negotiating but Planning Board would be more apt.

FRINTED OH RECYCLED PAPER
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KoPELMAM AND PAIGE, P.C.

:

7% units proposed — project denied

Mot Snob Zoning — property not developable on large scale due to presence of
well on one portion of site and access from only one point (reasonable cul-de-sac
length limitation);

Project immediately adjacent to runway of active Air Force Base (24 hour jet
operations) — proposed houses within federally regulated noise and crash zones,
within which no residential use is recommended — if project subsidized by federal
funds, HUD regulations would prohibit development - impacts from base
exacerbated by homeland security activities;

MHFA site eligibility review fails to reveal and/or address impacts posed by Air
Force Base (40B regs. require site investigation) — ZBA left to undertake analysis;
Applicant purchases property (40 acres) for $300,000.00 but in calculation of
profit (40B allows reasonable return on investment) cites land acquisition cost of
$1,200,000.00 — inflated purchase price would result in excessive profit; MHFA
fails to discover and/or address discrepancy during due diligence (40B regulations
require financial review) — ZBA lefi to undertake analysis;

Applicant refuses to consider ZBA and MHFA recommendation to cluster project
away from air force base;

Lengthy/complex legal and factual proceedings at backlogged HAC would be
more expediently handled at Superior/Land Court (especially given likelihood of
subsequent appeal) — unnecessary drain on Town’s and developer’s (and State’s)
resources.

28 umits proposed — 24 units approved

Not Snob Zoning — 40B necessary because developer subdivided property from
larger lot, leaving extremely narrow and long lot that required waiver of moderate
dimensional requirements and standard planning board limitation on cul-de-sac
length.

Town/ZBA enthusiastic about affordable housing near major route.

60 units proposed

Mot snob zoning — developer seeking to extend scope of ¢. 40B to develop
transitional housing/shelter housing within industrial park.

90 units proposed

Not Snob Zoning — Under conventional zoning, property could be developed
conventionally but more profitable under ¢, 40B;

Aggressive and confrontational developer;

Building envelopes wedged into marginal upland on site that is predominantly
wetland — entire site within 100-year floodplain;

NEF project — virtually no due diligence by member bank — ZBA left to undertake
all analysis.
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KOFELMAM AND PAIGE, P.C.
f. 50 units proposed

Mot snob zoning — Dimensionally reasonable zoning but oddly shaped lot with
significant wetlands prevents development conventionally;

Developer offers to forego 40B if Town passes cluster-zone by-law;

Property not near major routes or mass-transit but is in the rural area of town

T 36 units proposed — project denied

Mot snob zoning — prior recorded land-use restrictions henefiting other property
prevents conventional development — developer seeks to extend c.40B to waive
restriction

Project denied under DHCDYHAC regulations — interpretation and legality of
regulations at 1ssue;

Present appeals process not suitable for complex appeals — hinders rather than
facilitates process (for both sides) — Superior/Land Court more appropriate forum.

& 32 units proposed — 32 units granted

Mot Snob Zoning - Cold be developed conventionally but narrow and single
access lot would not support many lots conventionally (reascnable cul-de-sac
limitation) - more profitable via 40B — developer specializes in 408

Property under power lines but near major route.

9. 270 units proposed — project denied

Not Snob Zoning —~ property in sensitive area between two outstanding water
resources and within the Town’s legitimate aquifer protection district — single
access road requires lengthy cul-de-sac (4000 feet) in violation of planning board
regulation

Development team with no residential development experience and numerous
civil and criminal legal actions pending against them;

Developer completely non-compliant with reasonable requests for more
information — threatens HAC appeal throughout process and then appeals to HAC
before hearings terminated;

Sewer/Conventional septic not possible — developer proposes unprecedented and
experimental system;

Applicant purchases property for under $300,000.00 but in caleulation of profit
(40B allows reasonable return on investment) eites land acquisition cost of more
than $3,000,000.00 — inflated purchase price would result in excessive profit;
NEF project — virtually no due diligence by member bank;

Project not near major routes or mass-transit — support roads not sufficient to
handle excessive traffic;

Legitimate and unforeseeable impacts to school system;

Lengthy/complex legal and factual proceedings at backlogged HAC would be
more expediently handled at Superior/Land Court (especially given likelihood of
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10,

12.

13,

14,

subsequent appeal) - unnecessary drain on Town's and developer’s (and State's)
resources

20 units proposed — application denied

Mot Snob Zoning — 30 of 40 acres are wetland - only feasible means of access
through sensitive wetland — 40B needed Lo create miniature lots on scattered
upland;

Developer non-compliant with reasonable requests for additional information,
including financial information — non-compliance more difficult for ZBA because
project subsidized by NEF hank — virtually no due diligence during site eligibility
Process;

Base land acquisition cost inflated (see above) — would result in windfall to
developer;

Developer has history of not fully completing subdivisions in Town;

Water supply an issue.

60 units proposed

Mot Snob Zoning - Development proposed on one of Town's last remaining
vacant parcels in appropriately located business district;
Despite loss of business district parcel, parties negotiating in good faith

24 units proposed — project denied

Mot snob zoning — Lot was divided off from other parcels privately — awkward
shape and location impossible to develop conventionally under almost any
reasonahle zoning scheme;

Property is landlocked — no legal means of access to any roadway — lack of
jurisdiction (site control);

Substantial project alteration affecting feasibility but Applicant refuses to obtain
qualifying revision to site-eligibility letter

43 units proposed — 43 units granted

Mot snob zoning — Parcel located with industrially zoned area immediately
adjacent to industrial park;
Parties negotiate approval in good faith

&4 units proposed — 75 units granted

Mot snob zoning — developer seeking higher density and higher profit via 4003,
Developer highly aggressive and confrontational during entire hearing,
Presence of wetlands and endangered species;

Substantial portion of site within floodplain;

Design of road system would hinder access by fire equipment;
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MHFA issues site-eligibility letter withoutl evidence of site control or finding of
teasibility (as required by regulations) — developer (and MHFA) refuse to provide
necessary information to make such findings — too much burden on ZBA

15, 4 units proposed

Mot snob zoning — conventional development possible but 408 more profitable;
Developer possesses no 408 experience — project too dense and awlkwardly
configured;

Profit calculation reveals excessive windfall — Applicant willing to reduce scope
of project — ZBA compelled to redesign project for Applicant — nevertheless,
eood faith negotiations are ensuing,

16, 14 units proposed

Not snob zoning — property in the middle of commercial district - 408 sought to
maximize profit on expensive parcel (expensive community - commercial uses
less profitable);

Town supportive of project, notwithstanding extremely dense configuration -
good faith negotiations ensuing,

17.  BD units proposed — B0 units granted

Mot snob zoning — LIP project awarding high density on awkwardly configured
project;

MNotwithstanding prior agreements with Town, developer appeals to HAC to
eradicate certain conditions — settlement in Town's favor,

18. 22 units proposed

Mot Snob Zoning — lot is subject of former approved subdivision and could be
profitable conventionally — more profitable via 40B;

Relatively small parcel suirounded on all sides by established older residences —
property is in a topographical depression, hindering stormwater management.

19. 39 units proposed

Mot Snob Zoning — notwithstanding proposed waiver of mixed use requirement
(retail/'commercial on first floor), project generally complies with master plan of
Town (1.e. higher density near commuter rail station).

Inflated acquisition cost (see above) used o justify higger buildings and higher
density — Negotiations {or reduction of scope of project to ensue
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210,

21,

22,

23,

24,

45 units proposed

Mot snob zoning - project proposed on old lefi-over lot with one narrow sirip of
aceess supporiing all units (in violation of cul-de-sac limitation and hindering
access by emergency vehicles),

Violation of regulations by NEF bank - developer and bank unwilling to cure;
Property immediately adjacent to Town water supply, effect of run-off 1s feared.

80 units proposed — 80 units granted

Not snoh zoning - site is appropriate for 40B — more profit with 408 than
conventional development;
Developer compliant and friendly — parties negotiate permit in good faith

102 units proposed — 98 units granted — proposed modification pending

Mot snob zoning — property could be subject of profitable development
conventionally — more profitable via 408,

Project requires complete razing of trees on side of small scenic mountain;
Substantial traffic concerns — ZBA capitulates to avoid lengthy HAC proceeding.

12 units proposed — 12 units granted

Mot snob zoning. - developer willing to do conventional development but 408
more profitable;

Appropriate site for affordable housing — near major routes and town center
parties negotiate in good faith — developer offers extra unit of affordable housing

100 units proposed

Mot Snob Zoning — Sizable (36 lot) subdivision approved but poor soils makes
on-site drainage and sewerage/septic impossible;

Developer secks to extend scope of 40B 1o overcome sewer moratorium and to
obtain permission to drain stormwater to town-owned land — developer will hack
off 40B threat if Town provides sewer and drainage.

79 units proposed — project denied

Project denied when financial backer withdraws support, leaving inexperienced
developer with insufficient resources;

Developer uses 40B application and HAC appeal to compel town to pass zoning
amendment to allow 36 unit cluster project with no affordable housing
component.
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20,

27.

28,

29;

30,

3l

Modification of 40B permit to propose commercial uses

Project denied — no housing proposed — just nonconforming commercial use —
HAC supports denial based on SIC case

24 units proposed

Mot snob zoning — property is in viable and active industrial district;

24 units on 3 acres, surrounded by wetlands w/out any feasible drainage system;
Developer seeking to extend scope of 40B to compel inter-municipal water
extension:

Development on property alfects archeological site.

5 units proposed — project denied

Mot snob zoning — physical limitations of property preciude conventional
development;

Applicant does not possess legal rights (site control) over proposed access road -
only other access is on 18° slope on busy road.

32 units proposed — 52 units granted

Mot snob zomimg -~ appropriate site — 408 used to increase density

Project density overburdens site, requires massive filling and cutting with 20°
high retaining walls;

Inadequate roadway configuration, hindering emergency vehicle access

Mo altention to detail on housing design — “barracks™ style

24 units proposed

Not snob zoning — project proposed on old left-over lot with one narrow strip of
access supporting all units (in violation of cul-de-sac limitation and hindering
access by emergency vehicles);

Proposed construction less than 20 feet from existing structures on each side,
mncluding historical structure;

Applicant purchases property for under $100,000.00 but in caleulation of profit
(408 allows reasonable return on investment) cites land acquisition cost of
$300,000.00 — inflated purchase price would result in excessive profit;

WEF project — no due diligence by member bank;

Developer aggressive and confrontational

8 units proposed
Mot snob zoning — 40B used to develop upland portion of 50 acre site, of which

48 acres are wetland;
Environmental issues ongoing during pending hearing
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Peter F. Dionahue, Chairman
George Wadsworth, Vice Chairman

Acting Planning Director David Matthews, Clerk
aboud Al-Zaim
Robert W. Wilson
Angela Scieszka
Amy M. MacMab
June 5, 2002

J-80

Drear Fellow Planning Board Members,

Duwibury is among the many towns in the Commonwealth being challenged by
applications filed under M.G.L. Chapter 40B. This state statute addresses the noble and
undisputed need to provide affordable housing in Massachusetts. But, however noble in its
gosl, the current Chapter 40B statute fails in its attempt to provide affordable housing. In
fact, the statute's disrepard of local protective bylaws severely jeopardizes the furure of our
towns. As planning board members, we are committed to planning, protecting and preserving
each of our town's futures The Duxbury Planning Board believes that the only way to ensure
gur ability to provide these protections is to initiate long overdue revisions to the current
M.G.L Chapter 40B statute.

We are among many towns in the Commonwealth facing M.G.L. Chapter 40B
Comprehensive permit applications on environmentally sensitive land, land previously
deemed unsuitable for development. The Chapter 40B statute allows developers to overnde
and disregard local planning and zoning controls as well as adopted Comprehensive Flans.
The Chapter 40B statute allows extremely high-density development in return for a paltry
number of affordable units. Local communities are lefi to deal in perpetuity with high-
density development on undevelopable or marginzl land. As planning board members we
must address this question: How can we plan for our town’s future if the future is out of our
town's control?

We invite vou to join us to form an alliance of planning boards from towns across the
Commonwealth committed to protecting the health, safety, natural resources and the
character of our communities. The Duxbury Planning Board proposes amendments to the
M .G L. Chapter 40B Comprehensive Permit Statute that ensure more control for the local
level.

Please sign the attached petition and return it to the Duxbury Planning Board, We will
submit the proposed revisions to the Massachusetts legislature. Thank you for participating in
this historically significant endeavor.

Very truly vours,
The Duxbury Planning Board
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The undersigned Planning Board Members from towns in the Commonwealth of
Massachusctts hereby petition the State of Massachusetts to amend G.L. C. 40B, 55.20-23
Regional Planning as follows:

Section 1. After the last sentence of the definition of “Uneconomic”, in G.L. c. 408, s.20,
add the following:

“Notwithstanding the foregoing, no condition or regulation imposed by a board of ZONINE
appeals shall be deemed to render a low or moderate income housing project uneconormic if
such condition or regulation: (1) in the opinion of the zoning board of appeals, imposes
reasonable limitations concerning the bulk and height of structures, yard sizes, lot areas,
setbacks, open space, parking and building coverages; or (2) in the opinion of the zoning
board of appeals, operates 1o prevent the development of a parcel thal is physically or
environmentally unsuitable for the density of development proposed.”

Section 2. Add to the last sentence of the definition of “Consistent with Local MNeeds™ in
G.L. c. 40B, 5.20, the following:

“or (3) in the imposition of such rules or regulations, as may be varied in whole or in part, in
the opinion of the zoning board of appeals, reasonably balances the regional need for low or
moderate income housing with a municipality’s reasonable limitations concerning the bulk
and height of structures, yard sizes, lot areas, setbacks, open space, parking and building
coverages; or (4) operates to prevent the development of a parcel that is, in the opinion of the
zoning board of appeals, physically or environmentally unsuitable for the density of

development proposed.”

Your Town Coumty

Planning Board Member's Signature Mame (Please print)
Planning Board Member's Signature Mame (Please print)
Flanping Board Member's Signature Mame (Flease print)
Plenning Board Mémber's Signature Name (Please print)
Planning Board Member™s Signatur: Mame (Please print)
Planming Board Member’s Signature Mame (Please print)
Planning Board Member's Signature Mame (Please print)
Please mail 1o: The Duxbury Planning Board

£78 Tremont Street
Duxbury, Ma 02332
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LIST OF PLANNING BOARDS THAT HAVE RETURNED PETITIONS

Date
returned
G244/ 2002
S 22002
Tiarzonz
B/26/2002
8242002
B12/2002
1041 52002
72472002
8M16/2002
TH1/2002
TH 12002
BI20/2002
71312002
THM1/2002
Ti24/2002
FIef2002
TiM1r2002
82002

82172002
Tr2ar2002
B/20F2002
82002
TI242002
TS2002

TMA2002
T24f2002
8/12/2002
Tia2002

82172002
712002

ala02002
62002002
TH5/2002
Ti2alz002
8/16/2002
TM2002
112472002
8212002
TMe2002
TI2472002
7132002

Tr2e/2002
8/30/2002
12002

Planning Boards
Amesbury
Athol

Berklay
Boxford
Braintresa
Brimfield
Buckland
Charleton
Chelmsford
Chilmark
Danwvers (ZBA)
Dartmouth
Dennis
Drighton

East Brookfield
Fairhaven
Fraatown
Great Barrington
Eroton
Hadiey
Halifax
Hamiltan
Hansen
Hardwick
Heath
Hinsdale
Hopkington
Huntington
Lakewville
Litlledon
Longmesdow
Lunenburg
Marshfield
Mashpee
Maynard
Medford
Medway
Mendon
Monson
Monmigomery
Morfolk
Cakham
Crleans
Oxford
Palmer
Pembroke

County
Essex
Worcesier
Bristol
Essex
Morfolk
Hampden
Franklin
Worcester
Midd lesex
Dukes
Essex
Eristol
Bamstahie
Bristol
Worcestar
Bristol
Birisiol
Berkshire
Middiesex
Harmpshire
Plymouth
Essax
Plymouth
Worcester
Franklin
Berkshire
Middlesex
Frankkin
Plymouth
Middlesex
Hampden
Worcester
Plyrmouth
Bamstable
Middlesex
Middlesex
Maralk
Worcester
Hampden
Hampden
Morfolk
Worcester
Bamstable
Worcesler
Hampden
Plymouth

As of 414/03

Total =75

Hons
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Date
returned

8172002

982002

Fi11/2002
Ti24/2002
6282002
713/2002

Tr23/2002
8/12/2002
&/12/2002
7172002
FM1/2002
Ti32002

/3042002
TI15/2002
8/12/2002
8/21/2002
12412002
7242002
2472002
G/20/2002
8/30/2002
¥/28/2002
aMer2002
FI26/2002

THS2002
8172002
8ME/2002
Ti24/2002

Planning Boards

Petersham
Phillipston
Raynham
Rehobath
Rockland
Scituate
Seekonk
Sheffield
Shutesbury
Somerset
Southwick
Sterling

Stow
Sunderand
Sutton
Ewampscott
Taunton
Templeton
Tewksbury
Tisbury
Tyngsborough
Upton
Uxbridge
Vareham
Washington
VWest Mewbury
Westford
Wastminister
Winthrop

County

Worcester
Worcester
Bristol
Bristol
Plymouth
Plymouth
Bristol
Berkshire
Franklin
Eristol
Hampden
Ware

Franklin
Worcester
Essex
Bristol

Middlesex
Dukes
Middiasex
Worcester
Worcester
Plymoutn
Berkshire
Essex
Middlesex
Worcester
Suffalk

& oo7
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Thank you, especialy to Senator Hedlund and Representatives Hynes and Bradley. Chairman
Kimball sends his regrets for not being able to take advantage of your invitation.

| will briefly touch upon the challenges faced by towns like Mansfield and Norton, and what are,
| believe, the concerns of the vast maority of towns grappling with the effects of unfettered 40B
projects. These are things | would ask you to consider in your deliberations.

However, | wish to preface my remarks with this. | resent the moniker ‘anti-snob’ legidation. |
personally opposed the way 40Bs are forced down the through to towns, but I'll tell you this, |
would qualify for consideration for a 40B in my town. Many towns recognize the issue of
affordable housing and are trying to reasonably confront to the need. In Mansfield we have
created new housing oversight boards; have spent time, energy, and money in competing for
grants that facilitate repairs to homes owned by low and moderate income families, and members
of the Board of Selectmen have for the past few years been pushing town meeting funding for
affordable housing initiatives — a difficult sell in such economic times. Many townsin
Southeastern Massachusetts have done the same. | met the gentleman, Bob Kimball, Chairman of
the Norton Board of Selectmen, in whose place | speak today in the middle of arainstorm as he
climbed down from the roof of a Habitat for Humanity home. He wore atool belt and a pouch of
nails and carried a hammer in his hand, as he was giving his own time to work on this affordable
home on South Worcester Road. Norton is current creating their own affordable housing plan as
well.

We worry about 40Bs not because of the NIMBY factor of affordable housing, but because of
the impacts an entire project brings to atown. Remember, typicaly 75% of such a project is
market rate units..... not what is deemed affordable housing. Developers are able to ask whatever
the market will bear for these units and, as good businessmen, they do. Given this dynamic, the
40B provisions in away have a contradictory effect by helping create araft of expensive, luxury
houses, perpetuating the perception of ‘snob’ communities. We as towns cannot control the cost
and the size (in most cases) of the homes contractors build. These are the real drivers of the % of
affordable housing. So our citizens suffer as a result of the market as municipal budgets are
forced to compensate.

Towns throughout southeastern Massachusetts and other parts of the state have experience up to
35% growth through the last census cycle, growth that in and of itself is achallenge to servicein
terms of infrastructure, emergency services and education. Thrown into this mix, 40B projects
put immediate, almost uncontrollable, stress on water, sewer, transportation, and other municipal
services. These are services that many towns need to responsibly manage not only because they
are precious resources, but also in many instances because the state mandates such. In the
instance of Mansfield, strict water conservation and water connection policies were required by
the state in order for the town to sink a much needed well to insure the continued flow of potable
water to Mansfield residents. | noted that Mr. Talerman of Kopeland and Page mentions such
concerns on March 31. Large 40B projects threaten not only our intents, but the mandated
intentions of the state.

Aside from financial and administrative concerns, let’s talk about something that perhaps people
don't like to mention — the way 40Bs can change the culture and the appearance of a community.
Don’'t misunderstand. Thisis not a barb against affordable housing. | am not talking about the
financial or the social background of any new resident. Rather, it is an invective against changing
the culture of atown through enormous 40Bs, against the size and scope of those 40Bs that tear
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down the fabric of a neighborhood not equipped or designed to handle it. That is why we have
particular areas zoned for particular sizes and types of projects. Such 40Bs are an artificial and
accelerated redistribution of housing stock, some affordable, but most market value or above.

Towns devise master plans for 5 to 10 years out to get not only a better picture of what the town
will look like and how to manage the uncontrollable, but also what it should look like and give
sane, rational means to get there. Master plans and ensuing zoning regulations aren’t arbitrary;
they are carefully crafted documents that take months of work by awide range of people. They
attempt to carefully husband resources, such as commercially zoned land, so asto allow for even
progression toward the future. Taking commercial land for 40Bs is a double negative, given the
lack of services a business usually requires and the tax revenue property and personnel property
tax brings in. The onerous nature of the 40B process sets al this hard work aside and disrespects
the goals of the community for its residents.

What can be done? Even if the 40B provisions were currently heralded by all camps as great
legidation, | would still call for its suspension. We cannot afford it right now.

L ocal set-asides- Mr. Draisen of the MAPC rightly said last meeting that affordable housing
restricted to current residents of the town is not free from problems, the increase in the housing
stock and some end will equate into additional burdens on the towns expenses. It is not a zero
sum game. The argument of the recent study that additional students here and there with not
necessarily impact the number of teachers needed, that there may be an extra seat, is specious.
Given the size of 40Bs and the fact that almost every city and town in Massachusetts is laying off
teachers in this economy, there are no extra seats. School department and its ancillary costs are
an almost 70% driver of municipal budgets.

One time reimbur sement is whistling past the graveyard. The operating budget as a base
increases with increased units and unless these increases can be supported by a predicable and
reliable revenue stream, taxes will increase and the elderly and other marginal households will be
forced to leave as aresult more of the before mentioned 75% of market rate housing built. Again,
that’s the real rub, the market rate housing.

Circuit breakers - There does exist the notion of circuit breakers in the large project provisions,
but the 2% thresholds will still alow major impacts in budgets in this year and the years for the
foreseeable future in which $50,000 can make or break a $60mil budget. Thereis very little
margin.

What might work —

Most of what has been proposed and championed by Chairman Kimball and introduced in the
House by Representative Coppola. | also note the efforts of Representatives Bradley and Hynes,
as well as Senator Hedlund.

A call for limits on profits for 40Bs that might dissuade predatory developers using the 40B
provisions as a cover for action and as a Trojan horse.

Increase the % of affordable houses that need to be built to qualify.
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Give more weight to the input of the community in question. Consideration should be given at
every stage of review and approval of a40B of the impact on services of the town and factored
into every decision.

40B units, especidly in rentals, should remain affordable in perpetuity.

Catch those that really use zoning to promote ‘ snob-zoning’. Of course, thisis subjective.

... and any other less draconian approaches that encourage rather than punish towns to work for
affordable housing.

When it comes to the goal of affordable housing, the ends do not always justify the means,
especialy in the way that the 40B is now being manipulated.
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Testimony of Ms. Amy MacNab, Duxbury Planning Board
April 14, 2003

Thank you for inviting my testimony this afternoon
My name is Amy MacNab and I am a member of the Duxbury Planning Board.

Last year, the Duxbury Planning Board drafted a petition, signed by over 75
other planning boards after just one mailing, seeking a reform of the
comprehensive permit statute.

The petition sought statutory reform not because Duxbury or any other city
or town are snobs and oppose affordable housing, but rather because the
comprehensive permit statute is punitive, regressive and pits affordable
housing development against all other municipal needs and concerns.

We demand reform today because we know that progressive states utilize
inclusionary zoning, impact fees and other tried and tested tools to build
affordable housing.

The petition sought reform and we today publicly demand reform. As a voice for the
seventy five towns uniting together to promote changes to the 40B statute, I state to you
that development practices under the 40B comprehensive permit simply are unacceptable,
The disregard for adopted local protective zoning bylaws, subdivision rules and
regulations and for marginal and environmentally sensitive lands is outrageous and archaic,

I respectfully suggest that while the statute is decidedly anti-suburban and
anti-rural, it is also the antithesis of planning. As a planning board

member who participated in the update of Duxbury's comprehensive plan and
more recently our 2-year effort to revise our zoning bylaws, I can't help

but feel that all that effort has been wasted given the 40B applications

filed in our town. The iromy, of course, is that one of our most successful
accomplishments is the adoption of a mandatory inclusionary zoning bylaw for
all developments greater than 6 dwelling units.

To those that haven't witnessed 40B in action, it is, to coin the phrase
from others, anarchy. No local rules apply. No limitations are set. No
predictably in the outcome exists.

We should, collectively, be ashamed of ourselves. 40B is an embarrassment
to a civilized Commonwealth. It is a 34-year-old statute born from the
amimosity between cities and towns. [t treats all land as if it has an
unlimited carrying capacity. It treats all cities and towns, even those
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that have achieved the almost unachicvable status of "consistent with local
need” the same. It pits neighborhood against neighborbood. It has turned a
statute into a verb: getting "40Bd" is a common phrase today.

The legislature has an incredible opportunity, an historic opportunity, to
put Massachusetts in the lead in the creation of affordable housing. The
fact is, statistics prove the point, Massachusetts

has produced far fewer affordable housing units in proportion to states such
as California or jurisdictions such as Montgomery County, Maryland.

Some say that the paltry number of cities and towns that have achieved the
magic 10% guota is evidence of the snobbishness of our communities. I say
the fact that so few cities and towns have the magic 10% is indicative of
how meffective the statute remains.

This Committee has perhaps the last, best opportunity to ensure that the
next decade of land development produces affordable housing units ina
manner that respects the local and regional planning process, acknowledges
the fact that cities and towns must plan for and accommodate numerous
competing interests and ensure that the basic principles of due process are
protected.

It is time to acknowledge that 40B simply is not working. Affordable housing is not being
built and local towns are becoming more and more outraged as we feel our voices and
very legitimate concerns are simply being ignored, disregarded and ultimately bypassed. It
is time to embrace progressive and successful techniques.

I urge this Committee to seize this incredible opportunity to recommend to
the Governor and the Legislature the long over due reform of the
comprehensive permit law.

Thank you very much.
Respectfully Submitted,
Amy MacNab
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April 14, 2003

Governor Mitt Romney Ch 40B Task Force

Department of Housing and Community Development DHCD
One Congress Street

Boston, MA

As a Town of Stoughton Planning Board member, Executive Order 418 Community
Development Committee member and Town Meeting Representative (elect), | would
like to thank the Task Force for this opportunity.

| have read all the Task Force Meeting Minutes and concur with the stated goals and
purpose of the Task Force.

The first thing | must say is that we are not opposed to affordable housing. In fact,
proposed legislative changes | drafted for State Representatives William Galvin and
Louis Kafka, are entirely rooted in making 40B effective in it's goals, while attempting to
address local concerns. (Copies previously made available to DHCD Anne Marie
Gaertner)

Stoughton is an affordable community. MAPC statistics reflect our median sale price is
below $175,000 and average annual wages are below $38,000. (Attachment 1) One
third of our housing stock are apartments. We have DMR/DMH/Section 8 and HUD
approved condos. Numerous students qualify for Title | grants. Nearly half of our
housing stock currently remains appraised at less than the affordable limit of $200,000.
(The mean assessment is $212,700.)

Stoughton continues to demonstrate it's commitment to housing. During our EO418
Visioning Series; of the 4 key study areas (Natural Resources, Economic Development,
Transportation and Housing), we elected to apply nearly 50% of our budget towards the
Housing element, and identified creation of an Affordable Housing Policy for DHCD to
certify. This was carefully considered in the Planning Board's vote to temporarily place
a hold on new 40B's. (Attachment 2)

Stoughton currently has two active 40B applications, with four more in the pipeline. One
application, the Goddard Highlands, embodies nearly every aspect of the issues which
the Task Force has been debating. In short time, it is not possible to touch on all it's
issues. Therefore, one issue, the Initial Comment Period Process will be focused upon.

These are photos of the land upon which Oxford Development wishes to construct 112
housing units, at 5 times the current allowable density; only 28 units will be 'affordable’.

Recent commercial development has proven the significant consequences for existing
abutting homeowners. This photo is the rear property line of one abutter who had to
construct a new septic system, and install French basement drains, at a cost of
approximately $40,000.

Earlier attempts to develop this land failed. The Goddard itself abandoned its plans, in
part, due to an Army Corps of Engineers report identifying the lands significant high
water table and special flooding characteristics. Just prior to Oxford, another developer
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abandoned plans for a conventional 28 lot subdivision, again due to significant
environmental concerns. Now, Oxford argues the property can sustain 112 units of
housing; while no substantive change has occurred to the character of the land.

These, and other public health and safety issues, such as that the property contains a
public water supply, were identified by the Planning Board to EOEA during the MEPA
process. (Attachment 3)

Ms. Ellen Roy Herzfelder wrote in the FEIR Certificate citing “concerns about the
impacts of the project on the adjacent Goddard Well and on local flooding”...she wrote,
"l expect DEP will closely scrutinize the design of the project’'s stormwater management
measures”...”l note in particular the importance of protecting the quality of water at the
Goddard Well. The proponent should strongly consider redesigning the project layout
...S0 that roads, drainage structures, utility lines, and housing units are not located in the
well's Zone IIA or immediately adjacent to the well’'s Zore | or II.” (Attachment 4)

Oxford contends to our ZBA they do not need to redesign; that these are merely
suggestions of the MEPA Certificate process, which 40B trumps.

During the initial "30 Day Comment Period”, our Board of Selectmen (BOS) was
advised by Town Manager, via Town Counsel, that the response was not in fact
statutory, but was only a bank deadline; so the BOS simply responded that the
developer did not provide enough information to comment on. (Attachment 5)

This occurred even though the Selectmen had only weeks earlier voted unanimously to
engage the Trust for Public Lands (TPL) to negotiate a purchase price with the Goddard
on behalf of the town for the property consistent with the Towns Open Space Plan.
The TPL offered the Goddard $1,000,000 on behalf of the town for the property.
(Attachment 6)

Now, Oxford contends this is irrelevant. The CMR cites this as reason for HAC to
uphold a denial, placing the burden of proof on the developer. Supporting
documentation was obtained from the EOEA Division of Conservation Services.
(Attachment 7) Again, the developer believes 40B trumps the Town.

Other comments were submitted to the bank. A Selectman, commenting as a resident,
the Open Space Committee, and other citizens, provided pertinent facts about the
property (Attachment 8) which the subsidizing bank apparently ignored.

The Eligibility letter does not mention the Goddard Well (the town's third largest water
supply which is on the property), the Army Corps of Engineers report citing the Special
Flood Hazard Area, nor the Towns Open Space Plan.

Apparently the bank believed they only had to consider comments submitted by the
‘chief elected official', and could ignore all other comments.

Ms. Jane Wallace Gumble DHCD Director was petitioned requesting the Goddard
Project Eligibility Letter be declared null and void, due to it's lack of consideration of
submitted information. (Attachment 9)
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Last June, Oxford applied for eligibility under MassHousing.

The MassHousing notification/30 day comment period letter (Attachment 10) was raised
briefly at a BOS meeting on August 27", and a response issued two days later.
(Attachment 11) At that time, the application had now been before the ZBA for over four
months.

For apparent lack of substantive comments, MassHousing subsequently extended the
comment period issuing a second 30 day comment period letter. (Attachment 12) The
BOS did not reply, nor did the ZBA. The only replies on file are from the Planning Board,
the Board of Health and the Open Space Committee. (Attachment 13)

Oxford later withdrew their MassHousing application, leaving them with their original
NEF letter as their funding source.

So now, the ZBA has a project, which has numerous documented public health issues,
public safety issues, environmental impacts, open space issues, still before them.
Concurrently, the Conservation Commission denied the applicant's Notice of Intent,
partly becasue the DEP is hearing Appeals. (Attachment 14)

Oxford meanwhile threatens the Board at each hearing and working session, that they
"expect this to be the last hearing” and that "if you don't grant my waivers, I'll get it at
HAC".

This typifies a problem many communities face which is causing such frustration with
40B.

The Project Eligibility process simply did not work during the abundance of NEF
applications.

DHCD has since responded with regulatory changes to NEF. Mr. Thomas Gleason,
Executive Director of MassHousing, testified at last summers 40B hearings, stating,
“Our site approval letters...respond to community concerns such as traffic, public safety,
the provision of water and sewer”...”"When appropriate, we will deny site approval for
development proposals that raise serious local issues”...”It is clear that some of these
planned developments should not be built, and we will not finance them.” (Attachment
15)

We applaud Mr. Gleason, however, it now appears that prior NEF Project Eligibility
letters will simply remain as is. Attorney Kathleen O'Donnell noted during her
presentation at the March 18th Task Force Meeting, "the recent regulatory changes
made by the DHCD related to the New England Fund (NEF) are very good, but they
have not had an impact at the local level yet since the majority of projects before ZBAs
are NEF projects that were submitted prior to the new regulations.”

To allow pre-existing, consummately flawed, NEF eligibility letters to stand, which
knowingly disregard local concerns, is simply unjust.
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This Task Force, which represents the Governor's campaign promise to look hard upon,
and fairly upon 40B, has a responsibility to mandate re-consideration of these prior NEF
Projects.

It is no secret that this Task Force has come under considerable public scrutiny of late
by those who contend it consists of only one viewpoint. This Task Force, can stand to
regain considerable stature, by mandating this re-evaluation. Making this decision
would go a long way to quelling this growing sentiment.

Again, | reiterate, we are not opposed to affordable housing, just look at our statistics,
we are for the creation of housing which meets the needs of all the Commonwealth's
citizens, while maintaining respect for local concerns of public health, safety and the
environment.

Thank you.
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Town of Marshfield

Board of Selectmen

870 Moraine Street Tel. (781) 834-5563
Marshfield, MA 02050 Fax (781) 834-5527

Remarks to the Governor’s Task Force on Affordable Housing and
Chapter 40B

John J. Clifford, Town Administrator

Good afternoon. My name is John Clifford and I am the Town Administrator for the
Town of Marshfield. On behalf of the Marshfield Board of Selectmen and the concerned
residents of the community, I would like to thank you for this opportunity to express
some of our concerns with Chapter 40B and its impact on local government.

“Chapter 40B" was not part of the daily lexicon of most local officials until
approximately 18 months ago. For many of us, the resurrection of the 40B process was a
great shock, primarily due to the dramatic differences in the process by which a
Comprehensive Permit is granted. The recent increase of 40B proposals has caused
confusion and frustration on the part of local officials and residents, and has become onc
of the most controversial 1ssues in our community.

Congress adopted local zoning control over 80 years ago, in the Standard Zoning
Enabling Act. The Subdivision Control Act has been in effect in Massachusetts for over
30 years. The framework for local zoning control, combined with the New England
tradition of local home rule, has certainly resulted in a patchwork of zoning regulations
that can be frustrating to developers. There is no yuestion that local zoning reform is
reactive in nature, and ic not always conaistent with responsible long-term planning
strategy. We, as Jocal officials, understand the shortcomings of the Chapter 40A process,
however, the answer to those problems is not, and never has been, Chapter 40B.
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As a local official, I would readily acknowledge that the approval process for residential
development is cumbersome, however, that process has been developed over the course
of decades, primarily by the dozens of citizen volunteers that staff our boards and
committecs. Changes to zoning bylaws and other local regulations are debated at length
by those serving on boards and committees, and many are debated and adopted at our
town meeting. Zoning changes, in particular, have a history of vigorous debate at town
meeting, requiring a super majority to pass. To summarily discard these re gulatory
schemes is not a notion casily accepted by those that worked so eamestly over the course
of many years to develop them,

For many Marshfield residents, recent 40B proposals served as an introduction to local
government. The Beacon Shore proposal, calling for 198 rental units in the Rexhame area
of Marshfield, generated a great deal of public interest, given the densely populated
nature of that area. Many homes in that area are located on 5000 sy. ft. lots, are over
thirty years old, and are of moderate value. There are several multi-unit apartment
complexes that were built along the main thoroughfare leading to the project
approximately twenty years ago. Several one-bedroom apartments can be rented for less
than $850 per month.

The Beacon project was introduced and quickly became a controversial issue. Residents
who attended meetings to learn about the proposal were told the following:

- The process that they were about to participate in is governed by Chapter 40B,
also known as the “Anti-Snob Zoning” law.

This proposal would be heard and decided by the Zoning Board of Appeals.
That Board will be asked to waive zoning bylaws, Board of Health
regulations, Department of Public Works regulations, Conservation
Commission regulations, and other local restrictions that may be imposed by
public safety officials.

The Board of Selectmen, Planning Board, Conservation Commission, Board
of Health, Board of Public Works, Chief of Police, and Fire Chief would all
have the chance offer input on the proposal, however, that input could be
partially or totally disregarded by the Zoning Board of Appeals in rendering a
decision.

Citizens were given the opportunity to attend hearings and offer testimony, however, the
most common concerns offered were related to density of the proposals, traffic, or burden
on local infrastructure, especially schools. In the interest of being forthright, the ZBA
generally responded to those concerns by informing citizens that those issues are
substantively irrelevant to the outcome of the process. In the process of cducating the
public as to the process, citizens were informed that the ZBA lacks any practical ability to
deny the permit, rendering the outcome a foregone conclusion.
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The outcome of the 40B process on the local level is incredible frustration for citizens
and local officials. At the end of a long and arduous series of local hearings, residents
find that those elected or appointed to serve their interest on the local level, inchuding
selectmen and other elected officials, are powerless to provide them with the relief they
seck. This seriously undermines public confidence in local government.

In Marshfield, we are fortunate to have a very dedicated and able Zoning Board of
Appeals. The ZBA is appointed by the Board of Selectmen, and, over the course of many
years, has developed an outstanding reputation in town government for acting in the best
interest of the community as a whole. Under this regulatory scheme, they may issue a
permit with minor conditions, drawing the wrath of residents, or they can deny the
permit, which will almost inevitably result in a permit being issued with no concessions
to local rule. The volunteers on this board have been subjected to intense pubhc criticism
and pressure, primarily because of the flaws in the process that only serve to frustrate the
participants. '

It is of major concem that the outcome of the Comprehensive Permut process is
predetermined. The Zoning Board of Appeals, if it denies a permil, finds that the
appellant authority will, in virtually every instance, overrule the decision of the local
authonty. The sentiment shared by local officials is that the appeals process is illusory;
that the Housing Appeals Committee process does not offer an avenue for appeal, and in
fact is not even a committee. The entire 40B process, from its initiation at the local level,
all the way through the appeals process, is offensive to our notions of due process and
accountability of government.

Looking forward, we would respectfully suggest that this 1s not an issue of rich vs. poor,
or urban vs. suburban, and the debate should be focused upon means of attaining the true
objective. We would suggest that the battle to provide more affordable housing must be
fought on several fronts.

If affordable housing is a goal that the Commonwealth wishes to pursue, then there must
be a sustained financial commitment to support it. We are pleased that the Governor has
seen fit to commit dollars to those communities that are promoting the creation of
affordable housing units. That needs to be a long-term commitment.

Statutory enhancements that should be considered would include inclusionary zoning,
which creates opportunities for affordable housing within standard subdivisions. The
Commonwealth should also promote transfer development rights, which is a method of
encouraging the development of housing in areas that have the appropriate infrastructure.

The Commonwealth should make a commitment to support the creation of affordable
housing for our elderly. One factor overlooked in the debate over the lack of affordable
housing 1s the fact that we have an aging population. Seniors, lacking affordable
alternatives, are forced to stay in single-family homes. The creation of affordable housing
for seniors would create more turnover of affordable single-family homes, increasing the
supply and ultimately stabilizing prices. High-density senior housing offers immeasurable
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benefits to seniors and is less burdensome on local services. Senior housing projects are
generally easier to promote at the local level than other high-density residential
developments.

Local regulation of land use has evolved over decades, and, due to the reactive nature of
this local control, we are Jeft with a patchwerk of regulation in many towns. That
patchwork frustrates reasonable growth, yct fails to adequately address legitimate local
concerns. Comprehensive state wide and regional zoning reform 1s neccssary, and the
efforts of groups likc Zoning Reform Working Group, which is comprised of
Massachusetts planning officials, should be supported. The Subdivision Control Law has
been in effect for several decades and is long overdue for comprehensive review. The
challenges that existed when the law passed have clearly changed, and there is a need for
more comprehensive land use planning. The Task Force should consider zoning reform
as mtegral to its mission of advancing affordable housing.

The task force should look beyond merely “tweaking” Chapter 40B. By any reasonable
measure, the statute has not met its intended goals. Advocates note the creation of 25-
30,000 units of affordable housing since its inception, however, that amount pales when
compared to the true demand. Over the course of thirty years, very few communities have
made any substantive progress toward the ten per cent goal for affordable housing. Given
the high rate of growth in many communities, we are actually losing ground in many
cases. While the statute was created with the best of intentions, it has resulted in the
creation of comparatively minimal truly affordable housing, 1t features a process that is
widely perceived as heavily stacked in favor of the developer, and totally frustrates
citizens and local officials. The great backlash against 40B is largely attributable to the
lack of balance in the process. The resources, in money and time, spent on going through
this process could be far better utilized, and, if there is to be a process, 1t should be a fair
and balanced one.

In Marshfield, local leaders have recognized the need for the creation of affordable
housing. We recently created a local housing partnership and have appointed an
incredibly talented and motivated group of individuals to serve. Marshfield was among
the first communities to adopt the Community Preservation Act, committing hundreds of
thousands of dollars to support affordable housing. As I noted earlier, we have hundreds
of apartments and converted summer cottages that would meet any rcasonable definition
of affordable, yet are not counted in our inventory as affordable because of the lack of a
deed restriction.

The Town of Marshfield believes strongly in its blue-collar roots. There is a commitment
of talent, time and money that has been made to create truly affordable housing in the
community. We look to the Coramonwealth as a partner in this initiative, and hope that
this Task Force will provide the support necessary to allow us meet the challenge

Agam, on behalf of the Town of Marshfield, thank you for this opportunity.
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Dear Ms. Gaertrer:

Mr. Fred Habib, DHCD kindly returned my call yesterday morning and advised me that the agenda for
your meeting on Monday, 4/14.03 between 2:00 and 4:00pm is currently full... that you are hearing from
approximately 13 people giving testimony about their individual experiences with the Chapter 40B
process and that although your agenda can not currently tolerate additional verbal testimony, that you will
enter written testimony into your study and the report of your findings which | understand will be delivered
to Governor Mitt Romney by May 30, 2003.

I would ask that you consider very seriously and include in your report to the Governor, the process the
residents of the Town of Marblehead have experienced and continue to experience with the Town's
Zoning Board of Appeal's review and evaluation of a comprehensive permit project, currently being
considered by the ZBA.

The comprehensive permit for the subject project ("Marblehead Highlands") was filed in mid-August,
2002. The site of the proposed development comprises approximately 4.2 acres of land currently and
historically accessed via two routes from south Lime Street and Tioga Way. The site is zoned for single-
family dwellings on site of at least 10,000 sf. With required roadways we understand that the site, if
developed under the requirements of the governing Zoning By-law, could accommodate approximately 12
single family units or, about 3 single family residential units/acre.

The applicant initially proposed a project of 94 units on this parcel of land (in excess of 22 units per acre).
The applicant's proposal includes the elimination of the routes currently providing access to and egress
from the site from the south and proposes a new, single access roadway to the north onto a small, local
roadway (Peach Highlands), via the front yard of a single family home fronting on Peach Highlands.
Because of restricted sight lines to and from traffic along Peach Highlands, the applicant has now
purchased one of the homes on Peach highlands, adjacent to his proposed new, single entry driveway,
and will be required to make physical modifications to the property on which that home sits and to the
geometry of peach Highlands in order to achieve what even then will be marginally acceptable sight lines
from a traffic engineering perspective. The applicant has added that single family home into the scope of
the project thereby increasing the total count of proposed new units to be considered under his
comprehensive permit application to 95.

Although the ZBA has requested, from the proponent, a current independent appraisal for site of the
planned development, the applicant has not provided one. Clearly the ability for the Town's residents and
the ZBA to evaluate the applicant's pro forma(s) is made impossible without a fair and current valuation of
the property if it were to be developed under it's as-of-right condition.

The ZBA has reviewed the applicant's proforma as the project would be developed with 94 (95) units,
they have on numerous occasions explained their inability to be complete in this regard without a current
appraisal of the property. The ZBA has neither received an appraisal from the applicant nor have they
commissioned one themselves (which would seem to be the way to ensure that the assessment is made
independently).

Although there is no external pressure to bring prompt closure to the ZBA's public hearings, even though
they have no ability to truly assess whether a reduction in the proposed project density would render the
project "uneconomic”, the ZBA is attempting to expedite the process, to the anger of the Town's
residents, and is in the process of drafting "conditions" under which they would consider approving the
project. The ZBA seems to be acting out of fear that they have little or no ability to stand in favor of a such
a project but stand inn favor of one with significantly less density. The ZBA has not yet even held public
discussion with respect to the issue of Density. While two of the ZBA members have spoken in support of
reduction in density, the ZBA has not yet heard from interested residents of the Town, they have rudely
asked an attorney attending the most recent hearing, at the request of interested Town residents) to hurry
through his questions and recommendations, and has now advised that the ZBA, (at their next scheduled
meeting on May 19, 2003) hear only one 1/2-hour (30 minutes) of testimony from residents (in total...not
per/resident) so that they can bring quick closure.
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The residents are clearly feeling intimidated by requirements of the process being imposed by the ZBA
and are fearful that the ZBA will approve this project with minimal reduction in density, any access route
the applicant desires, and with any deviation from the underlying dimensional constraints in the Town's
zoning by -laws the applicant requests (height, density...parking space size ... with the purpose of having
to then appear before the Housing Appeals Committee where, we've been convinced, the applicant's
entire project will be approved, under essentially any circumstance, as initially proposed by the applicant.

Here's the interesting twist:

The neighbors abutting this parcel of land support the site's development with residential units of which
25% are affordable; however, there is no rational explanation for a law which requires that such a piece of
land, which can be developed with 12 single family residential units under its underlying zoning
constraints, must be developed with almost 8 times that allowed density (i.e., 95 units) in order for it to be
truly not "uneconomic" to the comprehensive permit applicant.

The process should require that an applicant start with the underlying zoning and then demonstrate how
many units must then be added to the as-of-right maximum in order to achieve the count of units, with the
appropriate percentage of affordable units, which provides the applicant a fair and reasonable profit.

The process should require the financial evaluation of each additional unit required in the proposed
development, above the density allowed as -of-right...and the density of the project should then be limited
these iterative evaluations demonstrate that a fair and reasonable profit will be achieved by the applicant.

The process should not allow an applicant to propose a project which hugely exceeds the density which is
allowed as-of-right (as in this case in Marblehead, where the proposed density is almost 8 times that
allowed as-of-right) requiring the town and its ZBA to then have to determine how to fairly reduce the
proposed density, with the underlying fear of "losing it all" at the Housing Appeals Committee if the
applicant that avenue as a window of opportunity.

Clearly, a project with an affordable component, would necessarily exceed the density allowed as-of right
in order for such a development to be attractive to a residential developer and the neighbors of this
project would certainly support an affordable residential development on this parcel which exceeds the
as-of-right density; however, the burden of proof should rest with the applicant, to show why and by how
much the as-of -right density must be exceeded ...by adding to the allowed density.

We ask that your report to Governor Romney take this project specifically and the process under which it
is being evaluated, under the CH.40B process, into serious question. In the Town of Marblehead, with its
8,746 residential units - there is an average density of approximately 5 units/acre. This project proposes
in excess of 22 units per acre.

We would greatly appreciate your guidance in this regard.
Sincerely,

Jan Machnik

15 Peach Highlands

Marblehead, MA 01945
t: 781.631.1039
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Fred,

I would like to thank you for extending to me the opportunity to present on
Monday afternoon (2-4) to the 40B task force committee you are on. | feel that
as a representative from a neighborhood directly affected by two recently
approved 40B permits, | can speak candidly to the committee on the 40B
process.

I will present to the task force how 40B is doing just the opposite that it was
intended to do. The following are some examples:

1) An existing Process flaw: The current Ch. 40B actually reduces the
number of “affordable” housing units.

Cause — 40B definition of “affordable” does not include what is affordable.

Problem - Current definitions do not include trailer park units. At a
recent Selectman’s meeting they suggested to a trailer park owner who
Is adding 26 new units, not to expand with new trailers with the price
tag of between $50-80k. Instead they recommended that the new units
be constructed using modular homes with foundations that can be
considered/counted as affordable housing. The difference would be in
increase of a units cost to approximately the $120-150k price range. In
essence building less “affordable” units.

Solution — Expand the definition of existing affordable units to include
In a town’s existing inventory, the available housing that actually meets
the affordable threshold of income as calculated under Ch 40B including
trailers

Cause — 40B definition of “affordable” again does not include what is
affordable.
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2)

Problem - Under the affordable housing rental formula a newly
approved Ch. 40B apartment expansion will allow for a substantial rental
Increase above the current rates and still be considered affordable. In
essence building less affordable units.

Solution — Expand the definition of existing affordable units to include
In a town’s existing inventory, the available rental housing that actually
meets the affordable threshold of income as calculated under Ch 40B.

Bottom line here - remove the subsidized part of the formula to be used
in calculation of existing affordable housing inventory.

An existing Process flaw: Limited resources prevent anything to happen
but the granting of a 40B permit - reducing the actual number of
“affordable” housing units.

Problem — Our existing volunteer ZBA lacks the resources/funds
available to conduct the necessary due diligence. This lack of resources
prevents the board from doing anything but approve any
comprehensive permits. This is intentionally done to preventing the
town from any exposure to potential litigation costs. Attorney Kathleen
O’Donnell [Mr 18 meeting] noted several stress points in the process.
“Costs to the developer v. Information needed by the ZBA.” The reality is
a ZBA is unable to afford anything else but a rubber stamp.

Note: the existing process in my town did allow for the hiring of
Attorney Mark Bobrowski. Unfortunately what | observed in this process
was Mr. Mark Bobrowski. actually performing the duties of a lobbyist for
the developer. It became evident by comments made, that the attorney
was not considering the needs of the town for affordable housing. It
was also evident that the attorney did not allow for the appropriate
review of the Performa to see if it was truly necessary to override local
zoning to be profitable.

This flaw in the process is forcing abutters and neighbors of Ch. 40B projects to spend
tens of thousands of dollars to protect the character of their community. In fact we
expect to see attorney costs in the range of $50-$70,000 to appeal a recent local
decision.

Under the false pretense of producing affordable units, developers with an army of
lawyers are going from small town to small town actually running over existing zoning
laws for their own profit. Developers are smart enough to know they have a better
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chance in a small town with a lower per capita income, to get a permit passed then in a
more affluent town where people with higher incomes and more disposable income can
more likely afford to protect the character of their community. In essence Ch, 40B is

building less affordable units in communities that already have them but not in the
towns that have trophy homes!

Thank you again for this opportunity.

Sincerely,

Rob Crossley

Home: 978-346-8095 rob.crossley@verizon.net

Work: 978-6254239 rob.crossley@Getronics.com
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State Representative William C. Galvin
State Representative Louis L. Kafka
Room 238

State House

Boston, MA 02133-1020

Re: MGL Chapter 40B Request for Proposed Revisions
Dear Representatives Galvin and Kafka:

Thank you for the opportunity to submit ideas and suggestions on how the State's affordable
housing law, Ch.40B, could be improved. As has been well documented through many regiona
news sources, nearly every municipality in the Commonwealth has been affected in some way by
the recent explosion in 40B Comprehensive Permit applications.

Possibly the most significant issue regarding 40B, is the way local controls established under
Ch40A Zoning, are obviated under 40B. It seems, the local controls of which the
Commonwealth’s State Charter holds as a fundamenta truth of governance, has been stripped
absolutely.

What has also been heavily focused upon, is the ability of developers to bypass loca
requirements in the form of waiver requests. What is very interesting however is, if one reads
the statute explicitly, there is absolutely NO mention what-so-ever mandating the provision of
waivers. Originally, 40B was only intended to promote permitting process expediancy via one
stop shopping, hence the name ‘comprehensive’ permit. However, over the years, and through
the Department of Housing and Community Development’s (DHCD) promulgation of the statute
via CMR 31, it has drastically changed to become a way for developers to club municipalities
with unwelcome results.

The only industries being served by the current use of 40B are real estate developers, housing
contractors, attorneys, consultants, and land use and planning educational seminar providers.

The very citizens which 40B was meant to provide for are not even part of the equation in the
developers proposal. Most 40B proposals are clearly focused on bottom line profit through
maximum density development, not on the creation of safe, desirable, affordable housing for low
and moderate income applicants.

The focus on changing the affordable housing law in Massachusetts must originate from a focus
on the desired results first, then re-focus on the basic processes by which the results can be
achieved. When the creation of affordable housing, is conducted in a manner which istruly
‘consistent with local and regional needs’, which is the established criteria, albeit undefined, of
the DHCD Housing Appeals Committee (HAC), then, and only then, will the affordable housing
crisis truly begin to be worked on. Until such time,

State Representative William C. Galvin
State Representative Louis L. Kafka
MGL Chapter 40B Proposed Revisions
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only the beneficiaries listed above will continue to prosper. It is quite evident that this is the
case, as these industries are the ones who lobby our lawmakers stating that the law isfine asiit is.
We know it is far from fine, and in dire need of revision.

The following itemized suggestions are being set forth for your consideration in filing legislation
for the next session. They are further categorized into three focus areas,

Affordable Housing Creation & Regional Planning
Roles of the DHCD and the HAC
Local Municipalities Involvement

| would be pleased to meet with you to discuss this these suggestions further, and would also be
willing to testify before any committee or sub-committee if desired.

Affordable Housing Creation & Regional Planning

1. The required minimum percentage of affordable units, in relation to total units, should be
increased. Currently only 25% of total proposed units must be made affordable. For a town
such as Stoughton, which per DHCD has 6.97% affordable housing units, to meet the 10%
goal, a a growth rate of 0.5% per year (as suggested recently by Governor Jane Swift),
would require an overall 20 percent increase in total housing. The chart below demonstrates
this:

YEAR TOTAL ANNUAL ELIGIBLE & CHANGE IN CH40B CUMULATIVE

HOUSING CHANGE 408 ELIGIBLE INVENTORY = CHANGE IN
UNITS IN INVENTORY 40B % TOTAL
TOTAL HOUSING = INVENTORY HOUSING
HOUSING UNITS HOUSING UNITS
UNITS* UNITS*
0 10,429 - 727 - 6.97
1 10,729 300 802 75 147 300
2 11,041 312 880 78 7.97 612
3 11,377 336 964 84 8.47 948
4 11,737 360 1,054 90 8.98 1,308
5 12,121 384 1,150 96 9.47 1,692
6 12,529 408 1,252 102 9.99 2,100

*Based on current CMR which only requires aratio of one affordable Unit for every 4 new
housing Units developed under the Statute.

State Representative William C. Galvin

State Representative Louis L. Kafka

MGL Chapter 40B Proposed Revisions

November 7, 2002
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This is certainly inconsistent withrecent doctrines, such as Executive Order 418, which
prescribes to end suburban sprawl. Therefore, to be effective, the requisite minimum ratio of
affordable units to total units should be increased significantly.

2. The State should recognize the inherent tie between a 40B proposal which impacts services
i.e., schools, public safety, infrastructure, etc., by providing financial assistance to communities
granting permits in relation to the number and type of units created. For example, a large scale
multi-unit project, or an age 55 and over project, would certainly require different types of
services than a smaller scale, individual homeowner based project. Some formula could be
developed to provide the financial means to offset the added cost impacts on atown’s tax burden
caused by the devel opment.

3. Recent changes in DHCD policy encourages municipalities to develop and submit a housing
plan which can be certified by the DHCD. After which, the town can work towards
implementation of the plan. This alows a town to establish its own policy for the creation of
affordable housing. It further enables a town to plan for development in relation to its master
plan, thereby balancing the overall needs of the community relative to open space, transportation,
economic development as well as housing. To allow a reasonable amount of time for
communities to develop and submit housing plans to DHCD to become certified, a temporary
moratorium on 40B applications should be granted for a specified time period, for those
communities who commit to the preparation and submission of a housing plan to DHCD by a
mutually agreed upon date.

4. The State should re-visit the Community Preservation Act in a way which would entice more
towns to adopt it. By increasing the value of the Act, getting voters to adopt the Act, could be
made easier. Incentives to towns could include additiona funding for specific affordable
housing projects. To date, selling the idea of increased property taxes to local homeowners
remains difficult, as evidenced by the low number of towns who have adopted the Act.
Additional public outreach to communities selling the benefits of the Community Preservation
Act could be useful in this regard.

5. The State should meld the goals of regional planning, specifically the reduction of suburban
sprawl with urban revitalization, by developing programs which encourage redevelopment of old
mill type structures into housing units. Developers typically argue that renovation costs make it
uneconomical to renovate older structures. However, these structures usually are situated near
town centers, which are typically also the towns hub for transportation and commerce.
Rehabilitating these structures into affordable housing units, would assist to reinvigorate many
towns urban centers, an explicit regional planning goal.

State Representative William C. Galvin
State Representative Louis L. Kafka
MGL Chapter 40B Proposed Revisions
November 7, 2002

Page 4 of 158

Roles of the DHCD and the HAC

J-104



APPENDIX J

1. Currently the statute does not specifically mention ‘waivers . HAC has through its hearing
process, given developers inherent ‘rights’ to waivers on the grounds that denial of any waiver
would render the project uneconomical. Developers have come to use this as a club against
communities, almost challenging them, to “go ahead and deny my permit, I'll get it from the
HAC’. Developers have requested laundry lists of waivers, including local By-Lawsin their
entirety, such as Board of Health and Conservation Commission By-Laws. If the HAC is going
to maintain its position on the developers ‘rights to waivers, then specific guidelines must be
established. The types of allowable waiver requests must be explicitly defined. The burden of
proof must be explicitly placed on the applicant, for each waiver request, in the form of a cost
vs. benefit analysis demonstrating why the waiver is required relative to project economies. The
burden of proof must be explicitly placed on the applicant demonstrating clearly and definitively
that the waiver requests, will in no way adversely affect the resource areas or the health and well
being of the town's residents.

2. Permit applicants should be required to have their pro-forma validated by an independent third
paty, experienced in land acquisition, development, construction and marketing costs. A
detailed cost breakdown for each element of the project should be required. DHCD should
develop a standard format for the pro-forma presentation. This could be developed to include the
value gained vs. lost for each itemized waiver request. At present, there is no real mechanism for
reviewing specific economic impacts of each waiver request on the overal project.

3. The current requirement that the funding agency notify the affected municipality’s chief
elected official in soliciting proposal review comments is flawed. The request for review
comments precedes the submission of the proposal. Therefore, what comments could be
expected? Also, if the chief elected official chooses not to include other town boards, which
will certainly have an interest in the project, then again, what comments could be expected? A
proposed solution to this would be to notify not only the chief elected official, but also al the
affected boards, such as zoning, planning, health, and conservation. A preliminary site plan and
short narrative project description should be submitted with the comment request letter. A site
visit date should be established for all interested parties, including abutters, such that valid
comments are prepared and submitted, prior to issuance of the Project Eligibility Letter.

4. The alowable developers profit margin of 20% is excessive in light of the fact that a privately
financed large scale conventional development may yield only between 8% and 10%.
Considering the public purpose of 40B, the statute should be revised to limit profit

State Representative William C. Galvin

State Representative Louis L. Kafka

MGL Chapter 40B Proposed Revisions

November 7, 2002
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to 10%. In calculating profit, the base acquisition cost of the property should be limited in such a
way to prevent the current practice of developers who artificialy inflate the purchase price to
skew his pro-forma in a way which inappropriately attempts to substantiate the list of waiver
requests.

5. DHCD should mandate that applicants fund all reasonable and deliberate review costs of 40B
projects. This should include the use of outside consultants, legal counsel, engineering
consultants, etc. and include town overhead administrative expenses. The review process of a
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40B permit application is extremely involved and time consuming, it should not cause adrain on
the town'’s finances.

6. The current 10% affordable housing goal should be revised to something more realistic, such
as 8%, as an attainable goal for a suburban community. Once suburban and rural communities
reach this goal, then the bar could be raised. Currently, many towns feel the 10% goa is
virtualy unachievable.

7. DHCD uses the US census data as part of the inventory calculation. However, it is well

documented that the census data is not always accurate. Also, the DHCD and the US Census
Bureau use different definitions of ‘housing unit’. As part of the requirement that towns certify
their number of 40B €ligible housing units, they should also be required to certify the tota

number of residential housing units per their assessors office. This would be more accurate and
eliminate the apples to oranges comparison effect and eliminate challenges to the inventory due
to incorrect census data.

8. Towns should be required to certify their housing statistics annually. Specific instructions
should be provided to towns as to how to perform the inventory. One problem facing towns is
that the list of eligible programs is so lengthy, it is nearly impossible to determine the correct
figures. Much information is not even privy to the towns. For example, state agencies such as
DMR and DMH do not report through the towns in which their facilities reside; they should be
required to report to DHCD with a copy to the town. Homeownership obtained through public
subsidy programs such as low interest, no down payment, or loan insurance programs such as
HUD, should be reported to DHCD by the agency granting the mortgage, with a copy to the
town, when the property transaction is recorded at the Registry of Deeds. Other facilities which
dedicate beds to low and moderate income individuals such as nursing homes and elder care
assisted living facilities should be allowed to count towards the goal. Section 8 rental voucher
users, single room occupancy (SRO) facilities, boarding houses, etc., should all be required to
report to DHCD, with a copy to the town.

State Representative William C. Galvin
State Representative Louis L. Kafka
MGL Chapter 40B Proposed Revisions
November 7, 2002

Page 6 of 158

9. The DHCD should consider market rate home statistics which are within the reach of the
stipulated regional income limits, as eligible to count towards the inventory. This could easily be
done through the towns assessors office. This could include mobile homes, condominiums,
rental units, accessory apartments and single family homes.

10. Private funding sources, such as the New England Fund (NEF), with no public oversight,
have caused a significant impact on public policy and on the disposition of undeveloped land in
Massachusetts. Only recently has DHCD taken steps to require more stringent review of these
funding sources. These changes are welcome and needed. The implementation of these new
changes should be watched carefully, to ensure the desired results are achieved.
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11. 40B has been used to develop less than margina land, and local Conservation By-Laws have
been trammeled as devel opers shoehorn maximum density developments onto properties that are
not suited to such projects. The mechanism by which a developer 'establishes that the property is
suitable for a conforming subdivision needs to be clearly defined. Prior to the issuance of a
Project Eligibility letter to a developer, DHCD should mandate that all other state requirements
be met first. For example, currently in Stoughton, a developer is before the ZBA while his
mandatory requirement to satisfy the State Department of Environmental Protection and
Executive Office of Environmental Affairs have not been fulfilled yet. All parties acknowledge
that the very plans which are before the board will likely change following the environmental
review process. Town zoning boards are typicaly volunteers with large caseloads. The
resources and efforts required to hear a 40B application are enormous. These boards should not
be made to hear cases prematurely, nor be forced to issue decisions before these prerequisites are
completely established.

Local Municipalities Involvement

1. Currently the ZBA is the sole board that is tasked with hearing and issuing comprehensive
permits. However, other boards, should be required to review the proposal, provide
commentary, be represented and have a vote, along with the ZBA. For example, Planning
Boards typically oversee subdivision approval, are cognizant of the towns zoning by-laws, and as
such, have much input in relation to a comprehensive permit application.

2. Currently, many ZBAs due to their predominant reliance on volunteers, do not have sufficient
knowledge or understanding of the statute. This leaves them vulnerable, as they do not
understand there are portions of the law which do protect the community. Instead they are
barraged by the developer and his attorneys with only the portions of the

State Representative William C. Galvin
State Representative Louis L. Kafka
MGL Chapter 40B Proposed Revisions
November 7, 2002
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law which favor the developer. DHCD needs to perform educational outreach to these boards,
and if neccessary, provide representation at the hearing itself, such that misuse of the law due to
lack of understanding does not occur. Although the DHCD website does include guidelines for
boards, they are very genera in content, many boards do not utilize them, nor even know they
are available.

3. Communities should be encouraged to identify appropriate sites for proposed affordable
housing creation, and then either seek out grant monies to develop the sites themselves, through
their housing authority, or, consider engaging in a public/private joint venture with areal estate
developer, and property owner, to create the needed housing on the selected site.

4. Communities should be encouraged to adopt inclusionary zoning into thier by-laws which

requires an affordable housing component in any new subdivision permit application. The state
could make available a draft inclusionary zoning model by- law.
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In summary, there are many ways by which the affordable housing crisis in Massachusetts can be
effectively managed, without severe adverse impacts upon communities. If done properly,

coalitions could be established to effectuate the desired results of Ch40B without usurping the
established controls of Ch40A.

If you have any questions regarding any of the aforementioned, please do not hesitate to contact
me.

Respectfully submitted,

Mr. David Petersile

Town of Stoughton Planning Board Member
235 Daly Drive Extension

Stoughton, MA 02072
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Date: April 9, 2003
To: Mr. Fred Habib, Deputy Director, DHCD

From: Stoughton Concerned Citizens

Subject: Goddard Highlands 40B Process Issues

As discussed, please consider the following items which characterize the' Process Issues' which have
been encountered during the past year as associated with one of the Towns 40B applications currently

before our Zoning Board.

Note these issues only represent very few of the many issues which have arisen under this particular
application, however, it summarizes the general difficulties we believe communities are experiencing with
the abundance of 40B applications today, and the way they are presented by the developer and his

assemblage of attorneys and consultants.

A) The Affordable Housing Inventory Process:

-Housing count not done for several years, no town employee assigned to do it, had to have two state
representatives and one state senator send letters to the Town manager that it must be done. Volunteers
did it for seven months and insisted the Town take over. Still not known if inventory review is correct. It
does not appear to be understood by the Town that in home ownership 40B developments, only the low-
income units count. This does not help increase our affordable housing stock. Town manager sent email
to citizens that it was good volunteers were doing the count because there was no one available at this

time in local government to do it.

-Town already has an overabundance of affordable housing that is not allowed in the “count” and should
be. Of Stoughton’s 9,673 Total Housing Units, 3,188 (one third) are apartment type units. Of these units,
hundreds qualify as “HUD approved condos.” These should be allowed in the count. Stoughton has
SRO’s, Packard Manse, 4 Judge Rottenburg Centers, 5 DMR homes and hundreds of accessory
apartments. These are not all included in the count and should be. Stoughton is not a snobby town that

excludes low income residents.

Section 8s and mobile homes should count. Stoughton has at least 100 section 8 vouchers and 30 to 40
mobile homes. We are close to 15% in some of our schools for children qualifying for free and reduced
meals. The middle school and some of the elementary schools currently qualify for Title | grants. At the
time of the filing, nearly half of our housing stock was appraised at less than the affordable limit of about
$200,000 (the mean assessment is $212,700).
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We currently are an affordable diverse community, but the 40B law as it stands does not allow Stoughton
to show it. Section 8’s and mobile homes should be included in the count. These are the towns that are
currently doing their share.

The town should have an assigned employee to monitor and certify the accuracy of the count.

B) The initial Comment Period Process:

-“No comment” from the Board of Selectmen in the initial 30 day comment period even though a letter
was sent by the same Board of Selectman to the Trust for Public Lands just weeks before to pursue the
property and make an offer on behalf of the town for $1,000,000. Property was on Open Space Plan
since August of 2000 and the Town was in the middle of pursuing the purchase after a conventional
development was denied due to serious environmental issues.

-Not enough information provided by developer to Town to comment on. Town Manager advised from
Town Counsel that the 30-day response was not in fact statutory, but was in fact a bank deadline. Not
known if this is correct. One Board of Selectman did comment (as a resident) with all the pertinent facts,

but the bank apparently ignored this. No information distributed to nor requested from any other town
boards

-Site eligibility letter from Rockland Trust per New England Fund does not mention the Goddard Well (the
town third most productive public water supply on the property), wetlands, flood plain, and intermittent
stream. The Army Corps of Engineers identified a ‘Special Flood Hazard Area’ within the property. None
of these identifiable areas of the property are mentioned by Rockland Trust, even though it is stated they
walked the property. Large parts of the land flood and past development has caused water problems and

septic system failure in existing homes.

The project eligibility process did not work as it is supposed to and there are no checks in place to assure
that it does. A letter was submitted to Ms. Jane Wallace Gumble regarding this issue; specifically
requesting the Project Eligibility Letter from Rockland Trust for the Goddard Project be considered null
and void due to it's lack of consideration of submitted information. DHCD has since responded that
regulatory changes would be made to NEF. However, it appears that prior NEF Project Eligibility letters
are to remain. As Attorney Kathleen o’Donnell noted during her presentation at the March 18th Task
Force Meeting, “the recent regulatory changes made by the DHCD related to the New England Fund
(NEF) are very good, but they have not had an impact at the the local level yet since the majority of

projects before ZBAs are NEF projects that were submitted prior to the new regulations.”

To knowingly allow pre-existing eligibility letters which are consummately flawed and issued without

regard for local concerns is incorrect. This task force must develop a way to enable the re-review of those
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prior NEF Project Eligibility Letters. The process to receive those letters, in this case, does not appear to

have been followed.

C) ZBA Lack of Knowledge or Understanding of the Law:

-The lack of understanding of the 40B laws by Zoning Boards can allow misuse of the statute by
developers. The developers attorneys and consultant only cite those aspects of the law which favors their
endeavor. The most frequent abuse is the threat to go the Housing Appeals Committee where developers
claim they will get whatever they ask for. In Stoughton, the ZBA has allowed 4 “working sessions” where
the public is not allowed to speak. At the last “working session” on March 27, with no attorney nor
consultants present, the developer said “If that bylaw isn’t waived, there is no reason for any of us to be
here.” (Stoughton Journal April 4). This was in reference to a bylaw that was not waived for a
conventional development on the same property..

“The HAC is very likely to approve the development.” said the developer, stating his case in clear terms to
the ZBA. (Stoughton Journal April 4).

Zoning Boards are generally volunteers, with little or no legal background. They are overwhelmed with the
volume of correspondence associated with a permit filing. In Stoughton, Town Counsel advised our ZBA
read aloud for the record all correspondence at each public hearing, however this is no longer being

done.

The meetings are not televised and there are no minutes available since September 2002. How is this an

open public process?

-Valid questions are coming in from a very knowledgeable public and are not responded to at the ZBA
meeting nor at future meetings. Valid points have been ignored. Information is not always sent to attorney

prior to meeting to allow proper preparation.

In reviewing the proforma, the consultant needs to review the numbers for the Allowable Acquisition
Costs. A prior developer, Simeone, had a signed purchase and sale with the Goddard property for
$1,000,000. The Trust for public lands appraised the property at $1,000,000. This developer, Oxford,
offered $1,400,000. Allowable Acquisition costs require that the development proforma must reflect a land
value based on the lower of the (1) last “arms length transaction(if within 3 years) plus reasonable
carrying and /or maintenance costs or (2)if a comprehensive permit is used, value under pre -existing
zoning, plus reasonable carrying costs. In no case may allowable acquisition costs exceed appraised
value. This is an issue now. Even though it is known to town boards of the Simeone p & s for 1,000,000
(as he was before the town for his prior proposed development), the Zoning Board may not be clear on

this and has not given the information to the consultant that is doing the pro-forma.
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ZBA is reviewing and discussing waivers at the “working sessions” without the proforma being done. The

Developer and his attorney are running the ZBA. The developer is responsible for identifying the
economic value associated with each waiver request to substantiate the need for the waiver. This is not

understood and not being done.

The Planning Board Land Use Subdivision Regulations, Board of Health By-Laws, Conservation By-
Laws, etc. which are being waived are clearly not understood by the board. The decision making party

must understand the technical aspects of these decisions.

D: Document Distribution Process issues:

ENF never distributed to Zoning Board even though they are on the distribution list. ZBA never received
nor reviewed EIR, DEIR, FEIR. This puts the town at a great disadvantage. Boards have not received
information and have not commented unless citizens let them know the information is there. This requires
citizens to constantly request copies from town hall of correspondence, sometimes wait for a 10 day
request period and pay for the copies. This puts the developer at an advantage if Board of Health,
Conservation Commission, Planning Board, and Open Space Committees are not receiving information.
The ZBA should be soliciting information. It appears that other boards have no comment when in fact they
did not know of the correspondence.

Similar issue with 30 day comment period letter from MassHousing to the Town.

Developer applied to Masshousing when it was possible that NEF was no longer funding.

The first 30 day comment period letter from Masshousing went to the home address of the chairman of
the Board of selectmen, not to Town Hall and does not appear to have been distributed to any Town
Boards and commissions nor fully discussed at a Board of selectmen meeting. Due to the lack of
comment from the town on this project which had been in front of the board for months with several
hearings and serious concerns, MassHousing extended the comment period and sent a second set of 30
day comment letters in separate envelopes to all the different Town Boards. This new mail was not
distributed most Town Boards. To this day, these second request letters were not responded to by the
BOS (meeting minutes have been reviewed). After the fact, the developer withdrew their MassHousing
application, but the fact remains that it appears there was not going to be any comment sent to
Masshousing about the ongoing process on the Goddard 40B.

It appears that the ZBA was not notified of the potential funding change until months after the application
was sent in.

A check needs to be in place to assure all boards and commission are aware of all documentation and
correspondance. It should be questioned and a red flag raised when there are no comments from any

boards and commissions, especially when a hearing has been going on for seven months.
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E)Conservation Commission Issues:

Conservation Commission denied the developers request for a notice of intent on December 19. The
denial was sent in late to DEP without all the necessary commissioners signatures, even though they had

3 weeks to prepare it.

After the denial, the Town Engineer, wrote a letter to the ZBA that appeared to agree with the developer
instead of backing the Conservation Commissions decision. The Conservation Agent was fired. The
public anticipated an appeal and was awaiting this possibility by requesting any incoming documentation,
and was incorrectly told there was none. It was then that the Town engineer stated that there may be a
pattern of documents being intentionally withheld from the public. The citizens had to be very forceful to
find that the developer did in fact file an appeal, and this was not given to the citizens in a timely fashion.
The citizens needed this document within a specified time period in case they also wanted to take action

on the fact that the denial was not sent in by the necessary date.

The 40B process should be monitored to assure all deadlines are met and procedures followed.

F) Additional Process Issues

The developer has presented the MEPA certificate to the ZBA as proof they have met all the
environmental issues associated with the project, when the truth is the MEPA certificate “strongly
recommended design changes relative to the well zone protection” to protect the public drinking well
recharge of the Goddard Well. (A “strong suggestion” is typically the strongest decision MEPA gives out).
The developer claims they do not have to comply with this and other recommendations.

Stoughton third largest producing public drinking supply must be protected.

Documents from developer are often backdated but have a current time stamp. In the hearings these are

referred to by their typed date, not the date received.

Not all information is in the file. Exhibits are referred to that are supposed to be in the file that were never

sent in. Con Com information that refers to well zone 1l still has a missing backup reference.

Information should be provided by the developer in a timely fashion. Developers should not be allowed to

insist on waiver requests based on documents that are referred to but not provided.

Will not negotiate number of houses. ZBA Consultant said the development is economically viable at 42

units. The developer will not do less that the original 112. There has been no room for negotiating on the
developers part. T
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Verbal promises of a 55 and older, not in writing, no documented plan changes offered even though
numerous requests..

Requesting inappropriate street length that have never been granted in the past. There are different
recommendations from public safety officials for the same issue ie: >500’ dead ends.

Land is not suitable for development, groundwater is 22" below the surface

Developer refuses to plot existing features: stonewalls, cart paths, trails, relative to the Open Space areas
to be granted to the town. No noted public access to Open Space

Detention/Pretension ponds grossly overlarge; consultants say these will not work. Who will pay for the

issues associated with allowing these if they do not work?

Even though each community has a Zoning By-law which deals specifically with comprehensive permit
applications, which is a requirement of the law, the developer simply does not abide by it. They claim that
the ZBA should issue the permit with little design information or calculations; that the details will be
worked out later. In the Goddard case, the developers attorney has repeatedly stated his plans are far
more detailed than any other 40B to his knowledge. If this were true, considering the abundance of
design related issues which remain unresolved, then other communities must be issuing permits virtually
blindly.

These types of issues render the ZBA inadequate in its ability to properly hear a 40B permit application. A
viable solution to this problem may be to create a 40B sub-committee comprised of select members of the
Zoning Board, Planning Board, Conservation Commission, Board of Health, Open Space Committee and
Housing Authority, who collectively could be given access to Town Counsel, and could also be provided

guidance from DHCD themselves or from a regional Planning Agency such as MAPC.
Furthermore, DHCD must establish clear, understandable regulations which can be followed during a 40B

permit process. The general guidelines available on the DHCD website are a good starting point but

require specificity.
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Proposed Goddard Highland Adjoining
Property Locations

Existing Groundwater Level Documented
at Only 22" Below the surface. Goddard
Proposal Requires Importing of Fill to
Build Up House Foundations.
Construction of Storm Water Detention
Ponds in Sizes Never Before
Considered. ZBA Consultants Report it
Will Not Work as Presently Designed. Photos Taken March 30, 2001
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Hello 40B Task Force,

I live in Watertown and just came from a zoning meeting last night where our
local board denied Lincoln Properties a special permit to build 224
apartments (10% of which would be affordable housing) in my neighborhood.

As | was leaving, the Lincoln Properties developer, Mr. Noone, said to his
project engineer ".......... well now we'll just go for 40B".

According to a neighbor, Mr. Noone talked to him last week after the
Conservation Commission and said something to the effect "you know I could
have gone for 40B and built 500 apartments ... work with me".

This is an example, a very real example for me and my neighbors, of how
developers bully neighbors into accepting what the neighborhood does not
want. How can this be? | know this is not what 40B was intended for .....

yet 40B is being used as an weapon to overcome neighborhood planning efforts
and local zoning boards.

Not only is 40B used as the developer's weapon of choice, 40B is just not
working. According to statistics | read, only 17,500 affordable units have
been added in the past five years. It's not working.

We need to put 40B on hold until we can figure out a way to make it work
----- 40B should be a tool to help build affordable housing ---- not a weapon
developers use to bully neighbors.

Sue Jenkins

95 Rutland Street
Watertown, MA 02472
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Community
Housing
Resource
Inc

{6508, 467 2425

PO Box 1015
Pravincetown. MA
02657 1015

fax 508. 487 5905

Affordable housing restriction terms should be at least 40 years.
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Longer term affordable housing restrictions are needed with resale price formulas
tied to median income rather than appreciation percentage is critical to preserve the
affordable housing resource.

40B is not only needed to address the urban / suburban responsibility issues. 40B is
needed for its procedural aspects as a mechanism that gives a proponent of affordable
housing the opportunity to present a proposal in a “comprehensive” format, addressing all
facets of a development proposal in the broadest of contexts:

The process of a single board conducting the hearing on a 40B proposal requires
that all concerned parties, for and against, have the opportunity and the
responsibility to look at the proposal as part of the big picture.

A determination of whether a proposal is “consistent with local needs” and if relief
from local regulations is justified, can only be made in the context of a
“comprehensive” review.

And it affords the public an opportunity to see the merits — or shortcomings — of a
proposal, and to hear the expression of community needs by affordable housing
supporters that are often lost if multiple boards are conducting hearings on a
proposal in the limited framework of their own regulations.

And, importantly, the mechanism for relief under 40B needs to be better
understood as a mechanism not very different from a variance, that Chapter 40A
allows with very specific criteria; 40B as a relief mechanism just has different criteria
for relief.

Working with the existing 40B regulations, procedurally, we need to encourage the
“friendly 40B” process as a matter of course. The 40B process should encourage
preliminary presentations to municipal staff and various boards in work sessions to solicit
comment that can be incorporated in a plan before it is submitted. This should be prior to
the expanded project eligibility letter process that requests comment from the chief elected
official or board of selectmen. The MHP consultant services program would be useful to
the town’s at that point in the process.

Towns that have affordable housing plans with a higher goal than the 10% should still
have access to the 40B process. And, in such communities, especially smaller communities,
that want more affordable housing and 40B is a useful procedural mechanism, an
“exemption” from 40B by adding %4 of 1%, is actually limits the town’s ability to approve a
project that may have community support. (In the rewrite of Chapter 40A, perhaps there
should be enabling provisions to allow a “comprehensive permit” uses under local bylaws
for communities that want to go beyond the 10%.)
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Town of Mansfield Town of Norton
Board of Selectmen Board of Selectmen
Six Park Bow 70 East Main Street
Mansfield, MA 02048 Norton, MA 02766
(50%) 261-7372 (508) 285-0210

January 16, 2003
His Excellency Governor Mitt Romney
Office of the Governor
State House
Room 360
Boston, MA 02133
Dear Govemor Romney,

We, the undersigned municipal leaders, in the spirit of and in response to vour call for
innovative ideas to help cities and towns weather the current fiscal storm, exhort the
immediate suspension of the MGL Chapter 40B, the Comprehensive Permit Law.

In this time of extraordinary financial crisis, we believe that the suspension of these
regulations will grant some relief from the cost of municipal services by slowing the
expansion of housing stock. The increase of the burden on towns to provide services,
particular education, can be measurably slowed in a time in which cities and towns will
be hard pressed to maintain even current levels. While this relief would not be immediate,
the retarding of this overwhelming driver of municipal budgets would result in
appreciable savings. Our call at this time for action on Chapter 40B, despite knowing that
the savings would not be immediate, shows we appreciate and recognize the fact that this
crisis may last for anme fime to come,

Concomitantly, the current fiscal emergency provides an atmosphere and an opportunity
for a legitimate abeyance of Chapter 40B that will provide a measure of time for the

legislature to retool the law. It needs to be retumed to the intent of providing affordable
housing and wrested away from those that would abuse it for profit. A unique opportunity
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such as this to make 40B suspension attractive or politically visble has not existed in the
past. Those that have previcusly blocked such challenges and changes will be hard pressed
to justify continuation of this law in its present form, It is important to stress that we are
not seeking repeal, just suspension to both ease financial burdens and to retumn the law to
its original intent,

We continue to work on innovative solutions to mitigate the pain of this financial crisis
and believe that suspension of the 40B provisions should be among the bold measures
taken. Only strong leadership from our Governor and creative thinking from the citizens
will see the cities and towns of Massachusetts through our present troubles.

Mansfield Board of Selectmen Norton Board of Selectmen
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Top Ten State and Local
Strategies to Increase Affordable
Housing Supply

By Arthur C. Melson, FAICP

urveys show that Americans are increasingly concerned aboul

the availability of affordable housing, and yet housing tends
to be low on most policy agendas. One reason might be that
policy makers mostly think of

addressing housing needs by

spending money on subsidies—

bt there are i fact many pobioy and progrm
sefions that can stmubue prodection of more
affordable housing at litthe or o cost, Tt is imper-
ative that housing move up on the policy
agenda to meet the growing challenge pased by
changing demopraphics.

Consider these facts that illustrae our nation’s

evolving housing needs:

m Despite the 1990s economic boom, the sup-
ply of housing fell 30,000 umits below
demand

® Housing overcrowding increased by one
third in the same decacle,
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INCREASE
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PERSPECTIVES

Housing Is an Economic
Development Driver for Cities

By Mayor Michael R. Bloomberg

An adequate stock of
affordable housing s
fundamental 1o the long
tErm eCoIInic Prosper
ity of citics. The chal
lenge is to make scarce
pubdic dollars go further
even in difficult budger
rimes.

In New Yoak, our strategy has two
principal elements, The first is inno-
varive financing, and the second is
changes that will cut building and
lanid acquisition costs in order o
facilitate private housing constroc-
tion. All the while, we must do what
our conscience demamds o help
howse homeless families and people
with special needs,

As pairt of the financial sirategy. over
the next five years, we will imple-
ment new sirtegies that will create
more than $3 billion in |.‘|Llh-|i1.'
spending on housing, Thar  will
finance 65,000 new and preserved
umnits of '||-.’:-||.-"i|'|g_ AN INCeERsE Of oW
units by 25 percent compared o the
last five YEAIS Arnd i owill, b ture,
stimulate the private sector 13 make
IAJOr EW IRVESUEntS in our city,

Here's how  the money breaks
down. The City's Housing
Development Corporation (HDC), a
public benefit guaranty corporation,
will leverage a1 new pool of $500
million. To create these funds, we're
going o put HIMC's cash assews o
wionk and borrow against the modt-
papes that HDOC holds, This will be
in additicn o fupds mised through
HIDC's peaditional tax-exempt bond
fimancing. In addidon, some 3355

3 Al far Pomimciat e

million in planned city and federal
funding will be redirected  from
housing maintenance t© new invest-
ment in targeted  neighborhood
renewal, And the remaining $2 bil-
lion is in the Ciy's housing capial
and expense budgets for housing
creation and preservation.

Just as important is the second part
of our plan: w jump-stat private
investment in targeted communities
by removing  bariers o develop-
ment and reducing  construction
costs. ve directed ity officials o
streamline the approvals needed
develop and  rehabilitite  housing
and to work with the city coundgl 1o
consider adopting the International
Building Code. We are also under-
taking tarpeted rezoning of aban
dened warerfronts and underailized
marufacturing areas for mixed res
dential and commercial use

The Ciy will also stimulate priviate
investment by providing low-interest
lnans o acouire and clean vp brown-
fislcls fior housing development and
tos renovate and lease aparments thar
have long becn vacant and off the
markel, We are also  emphasizing
homeownership by helping new
homeowners make their first down
pavments, while also encouraging
private employers o do the same,

That's New York City's sirategy: use
government’s resources [ maxinize
private sector investment. The sug-
cess of that strategy is crocaal © our
citv's long-range ccopomic finie,
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Let’s Get Efficient About Affordability

By Arthur C. Melson, FAICP and Caral &, Bell

Howr mueh i “too much™ to pay for one's home? And how
does another major household EXpET S eI AN SpOrtaticn—
refate 1o !"Il.ll.ll‘-'i]'l;{ Exprnses! Stanckards for how much of s
income a household can “afford” for housing are soame-
what arbitrary and have changed over time. Originally,
housing costs consuming maore than 23 percent of house-
hold income were deemed excessive. That standaed
derived from the adage, =2 month's rent should not
excerd a week's pay.” For fedemal low-income rental
housing assistance programs, that standard of affordability
was in place wntil 1982, when it was increased 1w 30 per-
cent. More recently, federal policy has focused on assist-
ing renters who fice severe housing cost bundens, defined
as housing costs in excess of 50 percent of ncome

Mationally, the typical houschold spends 28 percent of its
income on housing and related expenses, such as urilities,
according to the Consumer Expenditure Sumvey conductad
by the Bureau of Labor Statistics (BLS). (Some sources rite
a lower percemt, vsvally excluding utilities.} This com-
pares reasonably o the federal government's “affordabil-
ity” definition of 30 percent and the standard practice long
followed by mortgage underwriters of limiting principal,
interest, taxes, and msurance on mongages o 28 percen
of income in typical cases. (This standard has loosened in
recent vears bul remains a common guideline.y Landlonds
often impose similar limies on renters

However, consider also that the typical household spends
about 14 percent of its income on transpodtation, also
according to the BLS. If transporation costs can be
reduced by half 1o 7 percent—perhaps by purchasing or
renting 4 hofne near mass transit or within walking dis-
tance of a job—a houschold could “afford” housing costs
equal to 35 percent of its income and would be no worse
off as a consequence. A household with two aduls, for
example, might need just one car instead of two, oF 3 &in-
gle person might be comfortable withour owning a car if
other transportation is easily available,

The trouble is that, rechnically. such housing expendires
seem on the surface 10 make the housing unaffordable
and, worse, render the household ineligible for 2 mon-
gage (or beascd based on that amount. A new mongage
process that takes into accounl lower [ransporlalion coss
tnder certain conditions is being vsed in pilot projects in

some parts of the country, “Location-efficient mongages”
allow larger mongages for purchase of a home near mass
fransil.

Many people choose to live far away from their work-
places simply because they can afford 4 larger home, or
one with more amenities, on the urban fringe. Providing
incentives w0 counter that trend not only addresses the
affordability issue b also can help mest other policy
goals, such as limiting sprawd and taffic congestion, revi
talizing urban areas. and strengthening city tax bases. For
example, Baltimore's “Live Near Your Work” program is
geared 0 inner-city revitalization and gives grants, funded
by the City and employers, o people who purchase
homes near their joha in the city,

Living close to work of transit won'l be feasible for every
household, bur it is an aractive alternative for many peo-
ple. Reconsidering affordability and offering related incen-
tives for “location-efficlent™ housing choice looks like a
win-win strategy for policy makers and all Americans,

Arthur C Nelson, Fallaw of the American retitute of Cerlified
Flanrers, 1e Frofessor and Diector of Graduane Siuofes in Glrban
Aftaws and Planning at Virgiia Politechnic institule ang State
Lirvversity's Alexandvia Center, and Serior Feflow of the
Metrapolitan Institute #t Vinginig Tech. Carol A, fell i a commu-
nicatians conswitant and Editor of Housing Facts & Findings, The
authars thark Patrick &, Simmons of Fanmie Mas Foundation for
his contribubian to Hhis article
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= It is estimated that by 2010, the number of families with
children under 18 will fall by 3 percent, the number of
nonfamily households will increase by 17 percent, and
households without children will increase by 19 percent

® The baby boom pencration is aging, and the oumber of
empty-nester households (ages 35 and olderd is expected
10 clouble between 2000 and 2020, Some studies indicare
that most of this group prefers town house or condo-style
heusing to traditional single-family detached homes,

® Because of the changing ethnicity of the 1S popula-
tion—much of it driven by immigration—the number
of minosry homeowner households will grose by 10
rolllon froom 2000 to 2020, with another 15 million new
mirvorry remer households.

As housing supply laps demand, essential workers often
cannot afford o live in the communites where they work,
My amalysis of suburban communities i metropolitan
Atlanta, for example, shows that production of housing
affordable wo school teachers and public safery officials in
counies where they work can meet only about half the
dermand.

Frustrating effors 10 expand housing supply to meer
demand is NIMBYism. Not-in-my-backyard sentiments dis-
courage especially moderate- o high-density  howsing,
This may be one reason why the share of el housing
units in structures of fve or mofe units fell during the
190 despite apparently growing demancd.

In the face of prowing demand for howsing, especially of
somewhat higher-density forms, but given a weak econ-
omy that shows few signs of retuming to its 19005 level of
production, combined withh NIMBYsm, whar cin be done
ey meet the housing needs of the nest decade o pwe?
Perhaps two things: 1) Becharcterize housing needs o
pet to YIMBYism ("Yes, in my backyvard™) and 2b Idemify
options (o better meet housing demand  through mostly
nonsubsidized state and local solunons.

Who Needs Afferdable Housing?

Let s consider how public policies and discussions chr-
acterize housing needs. First we had “public housing™—
operated by the government, with some mfamous and
costly failures—a term that now Girtes a lof of negartive
baggage. Currently, the emphasis is on “affordable hous-
ing," which is supposed 10 mean peivately peovided hous-
ing affordable 1o the masses—hbut this concept seems o
have gowen smick with the subsidized housing rar babay.
Inevitabdy, subsicized howsing will contimae 10 be needed
for the lowest-income poplations—but in fact, much of
the howsing constructed 1oday 5 not atfordable o most
micldle-income households, Often overlooked  are the

4 | Frane Wec Foapmdtion

honising needs of productive individuals or families whose
life-cycle situation or income, or both, limit their housing
options in the current marketplace. The term “workfonee
howsing” s ganing popularity in reference to - school
teachers, public safety professionals, medical rechnicians,
and the like, It does not, however, include the fastest
growing group: retired houscholds on fixed incomes, who
can be labeled collectively as “pensioners,” Thus, focusing
attenticon on “workforce and pensioner” housing needs
miay be the most effective communications approach to
get the public 1 say “Yes, in my backyard” o affordable
howszing.

Nonfederal Solutions with Limited or No
Subsidies

What can be done to expand the supply of housing
affordable to working families and pensioners! The federal
government is probably tapped out, shifting the burden to
state and local governments. But it neednt be viewed as
a hurden: A number of innovative, mostly nonsubsicized,
sieps can be taken to stimulate the private sector to build
more workforce and pensioner housing. In imany cases,
simple actions such as code or zoning changes can make
it possible for more affordable homes o be buily in other
cascs, 3 modest investment can offer a big payback in
more housing, Here are my top €n innovations that state
ar local govemnments can use (o address the housing
need-production mismateh:

Changes in Local Codes, Zoning Regulations, Fees,
and Procedures

1. Streambined Permitting. Oregon and Florida  provide
o examples of streamlined permitting 10 promdsts
production of housing affordable w working Families
and pensioners. Oregon may have e most favorable
climate in the country for faciliating affordable hous-
ing production. State law there requires local govern-
ments to meet their “fair share” of the region’s afford-
able housing needs, adopt clear and objective (rather
than vague and subjective) review standards, and ren-
der land use decisions within four months of applica-
tion. A special Land Use Board of Appeals hears
appeals and gives decisions expeditiously—Ffaster than
in any growing state in the nation. Florida is more spe-
cific: Any housing development project meeting broad
definitions of “affordability” is automarically entited to
expedited review by Jocal government, even 1o the
point of delaving decisions on ofhier developnwnr pro-
posils echnicaily ahead in the quene,

2 Accessory Diweiling Urdss. Enown variously as “granny
flats,” “garage-over’ wnits, and the like, accessory
dwelling units (ALUS) can provide affordable rental

YOLS WO 1 K003
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housing optlons, especially for voung or cldery sin-
gles. Bur ADUs are commonky prohibited by local
codes, apparently because homeowners fear renters or
higher densities in their neighborhoods, Some commis-
nities appear o be rethinking their approach, howev-
er. Portland, Oregon, has developed a model for ADUs
for different types of neighborhoods based on a variety
of design templates that minimize neighborhoad
impact. The State of Washingron goes one step further
by requiring jurisdictions with more than 20,000 resi
dents to adopt ADD ordinances.

ADUs may be added o an existing home, such as
threugh a basement conversion, or be inchuded in a
newly constructed home. New Urbian Neiws reports that
many “Mew Urbanism™—style developments are offering
ADU= in new homes, often above @ garage or on an
alley. An ADU can provide rental income o help pay
the owner's morgages, while offering fumre Dexibilicy
toy uge the space 35 a home office, lodging for teenagers
ar elderly family members, or guest quarters, ADUs,
typically 500 to 604 square feet, have appeared in new
housing developrments in Florida, California, Oregon,
Colorade, inois, Maryland, and Morth Caroling. In
some cases, the developer sought local code changes
o permit ADUs.

Devefopment Agreaments. Master-planned  comuni-
ties offer the opporunity 1o meet affordable housing
needs in ways that smallerscale subdivisions probably

WOLS B0 3003

cannor. Bur few such communitics are designed exclu-
sively for affordabdlity. One exception is Timbedeaf in
Orlandeo, Florida, 3 188-acre mixed-use development
where most of the 1,800 housing vnits are affordable,
especially to Disney World employees, The city and
Timberleal developers negotiated the major questions
of scale, timing, faciliies, and density in one mastes
plan that is inplemented by 1 development agreement
herween the developer and the city, Although those
negotiations teok more than a o vear, inclivichaal
approvals for stages of the development nccuc within
30 days. In contrast, similar approvals in the average
enbelivision in urban Florida take up wo 18 months, The
streamlined permitling process is managed by a cesign
review committee (DRC), which is given specific
authority to permit development in Timberleaf. The
DRC provides a single forum for all city departments
that have a tole in the permitting process. It includes
local bankers and developers, thereby ensuring sensi-
tiviry of pemiliing to the developer

Belaved Floor-Size Minfmams When homeownership
hecame possible for the American masses in the post-
war years, 4 typical Levirown house—the quinfessen-
tial starter home—had 750 squate feet. Today, many
communites have roning codes that require a much
larger manimam housing unit size. A survey al metro-
politan Atlanta suburban communities, for example.
shews that nearky all limit detiched housing o 1,200
srpuare feet or more, Such minimums have no relation
i the public health and safety provisions
of building codes, which allow smaller
umits. In such communities, Habdtat for
Humanity cannot build homes becanse it
largest home 1s smaller than 1LZ0H square
feet, Stmply climinating the minimun
cize for homes amd relying on standard
building codes (such as the Uniform
Building Code and the Southern Building
Code) to ensure safe housing would
expand housing oppomunities. The con-
cern that smaller hones might detract
from the value of larger homes in the
neighborhood has not been demonstrat-
ed sipnificantly; indeed, neighborhoods
with a wide range of housing sizes tend
1o appreciate betier over time than thcse
with uniform sizes

Tn Shogeline, Washington, near Seattle,
rwebedroom “cotmage homes"—detached
hewises with just under 1000 squere feet—
provide an affordable  homeownership

Humsing Facrs & Fimnling | & |
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opporunity. As reported in The Seartle TTmes, Shoreline
adopted 2 cottage home ordinance in 2000, In the
Meridian Park Cottage Homes development in
Shoreline, the condo-style homes are dose together bat
il attachex], and the price g is significantly less than
the area's mediaon home sale price. Yet, no one has
claimed that these homes detract from neighborhood

values.

o Proportional” Impact Fees and Weivers, Impact fees

are one-fime charges assessed on new developments o
help pay for new or expanded infrastructure to serve
them. The trouble is that they are typically flat charges
imposed on all housing units of the same type, such a5
detached homes or apanments. Yet, census and other
data show clearly that, on balance, larger homes have
more pecple living in them (and hence have greater
wmpacts on facilities) than smaller homes. In some sit-
uations, for example, the impact on schools of homes
Lacger than 3,000 sgoare feet is three trmes larger than
homes of 1,000 square feet, yet both could be charged
the same impact fee for schools,

The soluion is “propomicnal” impact fees that adjuse
the size of the fee o the size of the housing unit based
o local studies thar establish the relationship between
house size and occupants, vehicles, school-aged chil-
dren. and other factoes, I addition, impact fees can be
vaned by locanon so that more expensive locations,
such a8 those at the wiban fange, are charped more
than those where costs may be lower, Such propos-
rional refinements to impact fee practice may stimulate
production of more affordable housing. In addiien,
policies can be adopted o wave impact fees for gual-
ifving low. and modermte-income housing,

Policy Initiatives

Affordatie Howsing Trust Funds. Housing trust funds
are peaverful weols for providing lecally argeted and
managed assistance for affordable housing. There are
nearly 300 housing trust funds in the United Sates—37
states have trust funds and the rest are mostly run by
counties and cities, The funds have a4 varety of pev-
enue sources, but among the most commaon are some
portion of the local real estie transfer tax, penalties on
late pavments of real estate axes, amd fees on other
real estate—related tmnsacrions. Ina few cases, private-

sector emplovers whose workers face 2 shortage of

aflfordable howsing suppon housing, st funds-—he
Silicon Valley Manufacturing Group in Californda is one
of the founders and 2 key funder of the Housing Trust
of Santa Clare County, @ public-private pamnership,

Famae Mag Foondarion

Each housing trust fund has a governing body that
decides how the funds are used. Some suppon
demand-side solutions, such as subsidizing the down
pavment on 4 bome purchase by low- o moderate-
income residents. But housing trust funds are often
used o increase the supply of affordable hoosing, such
as by providing zem-interest oans or gap financing for
affordable housing new construction or rehabilitation.

Aperremenits Con Suppore Simgle-Fanaly Housing Vilwes,
There is the popular perception that multiple-Gammly or
attached housing per se reduces the value of nearby
single-family or detached housing. In the past there
was ample evidence for this, but with current building
code and site-planning  requirements this may no
lomger be the case, For example, there is growing aca-
deimic evidence that new apartment developments ey
increase values of nearby single-family homes for three
reazons, First, the mere fact that higher-density housing
is attracted to an area by marker forces signals higher
values for all properties. Second, and more subde, mui-
tifamly hotsing may increase the supply of potential
buvers for nearby single-family homes, Third, when
part of a mixed-housing and mixed-use development,
higher-density housing adds chowce (o an area that by
design is made more amactive than nearby develop-
ments, Bur owners of single-family detached homes
may remain anxious abowr anached housing develop-
ments in their communities, One response may be a
“hodne equity assurance” program. Sech 2 program was
pioneered in the ke 19708 in Cak Park, Tlinois, to dis-
courage panic selling in the face of racial ransition. Tt
has apparently been successful, and similar programs
are e operating eoughour Thnos. An equity assur-
ance program enrolls propeny owners near higher
density residential peojects and pays the difterence
berween the appraised vaioe and the sale value if it is
negative. Oak Park has yer 1o pay oul under its pro-
gram, While experimental, the Gak Park sohution may
be worth considering elsewhere.

L dnclusioniary Housing Reguivements,  Montgomery

County, Maryland, and Fairfax County, Wirginia, dare
peopraphically contiguous and have many similarities,
including that both face the problem of providing
afferdable housing, yer they have very different gov-
ernmental  contexts.  Both couniies are in the
Washington, DLC, metropolitan area, have nearly 1 mil-
lion residents each, and are ameong the nation’s wealth-
iest counties, They also face significant growth pres
sures. Why are they different? Maryland i3 a “home
rule” stare that gives cities and countics subsiantial dis-
cretion in managing such local affairs as planning and

wiE 5 ML 203
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zoning, while Virginia is a "Dillon Rule” state, meaning
that local governments need specfic permission from
the state to assume most responsibilities. Despite their
instirariomnal differences but because of their similarities
in managing growth, both have devised roughly simi-
lar approaches to meeting at least some needs for
affordable housing.

Montgomery County’s Motkerately Priced Dwvelling Unit
ordinance requires developers of more than 30
detached residential units to set aside 12.5 0 15 per-
cent of all units for price-controlled sales over 20 years,
in exchange for density bonuses of 20 10 12 percent;
the exact numbers are determined on 2 gliding scale

future property and sales tax base, and an increased
supply of all housing, including units affordable w
working families and pensioners.

¥ Leveraging the Low-income Housing T Credil Created
in 1986, the Low-Inconwe Housing Tax Credit (LIHTC)
program gives investors in qualifying projeces a credit
against their federal income taxes. A rental property
allecated tax credits is reguired w be affordable o low-
income households for at least 13 years. The manner of
implementation is left up to individual states. With the
program now mare than 15 years old, however, units
built 15 years ago may revert o market-rate housing,
thereby reducing supply. In some states, new LIHTC

“A comprehensive assessment [is needed]...to meet future

housing needs for a rapidly changing society.”

LWACH]

relative to project size. After inirially being struck down
by Virginia courts, the Fairfax County Affordable
Drwelling Unit ordinance was crafted o survive future
court tests. It gives a density honos of up o 20 percent
10 developments of more than 50 units that voluntarily
spq aside .25 to 123 percent of them for “affordable”
housing, Unlike Montgomery  County, he  Fairfax
County ordinance applies 1o all residential develop-
ments, not just to for-sale developments. In both cases,
a coalition of housing advocates, businesses, and civic
leaders championed the need for inclusionary housing.

Howsing  Faterprise Zowes. For several  decades,
Atlanta's population has declined as households moved
100 the suburbs, There were several reasons for this, not
the least of which was that suburbs simply offered ber-
ter value in new housing relative m the older stock in
the city, To induce new residential development in tar-
geted areas near downtown and other commercial
nodes, and near public ransit, the city created 2 hous-
ing enterprise zone program. Within these zones, new
owner-occupied dwellings recerve a 100 percent prop-
eriy tax abatement the first year, 2 90 percent abate-
ment the second vear, and so forth over 10 years. In
adelition, impact fees are waived for new housing of all
trpes—including  renatals—built in enterprise  zones;
pavments in lew of those fees are financed from a spe-
clal housing tnust fund created by the cinys impact fee
program. Propeny mx abatements have long been vsed
to provide ncentives for commercial development, Fos
housing, the return on investment in forgone rxes and
fees can be more smable neighborhoods, a sronger

LM MM

approvals are simply replacing older units that move (o
market-rate howsing, However, in some statles, such as
Washinglon—where 20,000 units have been provided
under the peogram since 1987—tax credit recipicnis
agree to make units affordable 1o lTow-income house-
holds for 40 vears instead of the federally required 15-
year minimum, Even with a 40-vear contract, there i &
waiting list of investors. States that meet just the mini-
mum RS terms may consider the example of
Washington and other states o maxinize production of
affordable houwsing, otherwise, after 15 years or so, all
nrany mav be doing is using new tax credits replace
units moving o marken rate.

The Future Canvas

According to census data, the United States loses about 0.6
percent of its housing stock annually. Within a generation,
by 2025, it will bose abour 13 million units. Berween 2006
and 2025, the United Stites will add neardy 30 million
households. A wtal of about 45 million new housing units
will need 1o be built, or about half as many units as existed
in 1990, Whers will these units go? More important, will all
those units even be buil? A comprehensive assessment of
long-term housing needs, at least at the level of metropol-
itan areas, needs o be undertaken, and each comomunity
needs to be a constractive part of the dialogue 0 mect
future housing needs for o rapidly changing society,

Arthur C. Melson, Fellow of the Amevican tnstifute of Certified
Flanners, is Professor and Director of Graduate Stdies in Urban
Affairs and Planding at Virginia Polytechic instifute and State
Uiniversity's Alexandiia Canter and Senior Fellow of the
Matropolitan Institute at Viegineg Tech.
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Web Sites

The Regulatory Barriers Clearinglhiouse
sponsored by the U5 Depanment of
Housing and Urban Development is
cledicated to helping state and local
governments identfy and overcome:
regilatory harriers that deter private
et in al able housing pro-
duction and maintenance. Camamy,

1S

regharriers.org )
For infonmanon on |'||':-'|,I.‘~ir‘|3 TrLEst
funds: Center for Community Change

{wwew communitychange. crg/hif homl)

Howusing Trust of santa Clasa Counry
is a public-private parmership that
uses innovative strategies 1O proamone
affordable housing, Cwanwy,
housingtrstsoc. o

What are cities doing about affordable

housing? (wwa usmayors.org)

The Planning & Development
Metwork offers a variery of news ati-
cles, repors, and resources about
affordable housng and other topics
(o planetizen.com)

More about New Yok Sy ‘1.1:!'\_u.|l
Bloomberg's housing initarne “The
Mew Marketplace: Creating Housing
foor the Next CGeneration” can bx
foumnel on Mew York
'\._"."'\."."."l'\'_l'l'!.'i' F:\:'I'l.' 1

Cinv's Web site,

Articles and Reports

Article on "Granny Flats” rom
Newe Lrtwan News (oamamw,
newurbannews.com accessony.htmiy

Hovesdngg Trest Funds for Local
Governmenis tn Georgla by Frank 5
Alexander: Designed for Geoegia
this repor could provide inimal gaid-
e for creatson of howsing tnust
funds in other states as well, Go to
wwwe knowidedgeplex.ong and search
oy the n‘.]r
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Lunrnmentary

This month we share commentaries from two land-use attorneys and a plaming director in Massachusetts who
commiserate over a few of the land-use stalutory provisions that handicap communities in that state, Many
states, including Massachusetts, still labor under the influence of the 1928 Standard City Planning and Zoning
Enabling Act drafted by the U.5. Department of Commerce for a different era and different challenges. What's

changed in the past 73 years?

* W have many more people consuring @ mch larger share
af a finite and non-renswable resource base.

* e are @ more mobile sociehy, with foe cirs e the garnge
and more roeds 1o open the farmer “Rinteriands” fo devel-
ot

»  We hane developed comsumptive land-use patterns wiich
ary enviranmertally and socially destructive.

* W have a reore politically active cifizenry who want to be
engnged in o mearingfil way in shaping their comommity's

Sueture,

A survey conducted in 1937 by APA research staff found
that only 11 states ab that time had substantially updated
their planning laws. Since then, both Tennessee (5.8, 3278
in 1998) and Wisconsin (A B. 133 i 1999) have made
substantial reforms. Although the Massachusetts Legisin-

ture has made a number of improvements to the state’s
planiing and land-use lows, Russell, Witker, and Broadrick
each peinf out the need for more reforms,

This monfh the American Planning Associntion rolls out
e Growing Smart™ Legislative Guidebook: Model Seat-
utes for Planning and the Management of Change. This
project, the culminafion of severn years of research and drafl-
ing, promdes shates suck as Massachuselts with concrele
options for statubery refornn to meek the challenges of the 2138
certury, Those interested in nddressing affordeble housing
izsues might review Chapter 4 in the Guide ook

The Growing Smart™ Legislative Guidelook, 2002
Edition (Stuart Meck, Faicr, General Editor) and companion
User Manual can be ordered theaigh the American Planning
Asgocietion's Planners Book Service at{312) T86-6344:(312)
431-9985 (fax) or order online of e plansing.arg and click o
FPlaniners Bogk Sertace under APA Store. I alse sy be douen-
loaded front APAs websife, www.planning.org

Massachusetts Land-Use Laws—
Time for a Change

Ey Joel 5. Russzell, Esq.

growth” movement. Unfortunately, Massachusetts is

near the rear of the parade. Degpite its reputation as a
progressive state, the legal climate for piarmin,g arud ?_ﬂn_'i_uE
in Massachusetts is not conducive (o "smart growth.” The
state’s antiquated land-use statutes needlessly restrict local
efforts to protect the environment and guide growth and
development in a sustainabla and responsible manner. Local
governments are frequently prevented from effectively imple-
menting “smart growth” principles and controlling their
owrn desting.

Snme states are further ahead than athers in the “smart

Toel Bussell isa land -use lawyer and planning consultant with a national
practice baged in Northampion, Massachusets

This commentary discusses three of the most serious defi-
ciencies in the Massachusetts land -uze statutes and some of
the practical problems they create,! These provisions share a
stromg bias in favor of private property rights and against
effective community planning. Massachusetts courts have
consistently reflected this same bias in their decisions,
= Woeak master plans and no consistency requirement be-

tween plans and Zoning regulations.

* “Zoning freezes” that allosw property awners to thwarl
implementation of the community’s plan,

1. Thie problems mentioned in this commentary are by no meard (e
only problems found in the Massachusetts land-1se statutes; however,

the author has personal experience with these problems asa consulting
Flanmer and land-use attorney in Massachusetts.
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+ Divisions of land that escape local review and approval,
commonly known as “Approval Mot Kequired” land
divisioms.

NO CONSISTENCY REQUIRED—WHY PFLAN?

Biass Gir Laws Ann che 41, 8810 purports to mandate that
communities prepare a master plan (also called general plan
or comprehensive plan in other states), and spells out what
elements are required in the plan, but fails to mention any
consequences if a plan is not adopted. While the statute
requires that "[t]he comprehensive plan shall be internally
consistent,” it does not require that the zoning regulations be
consistent with and suppaort the goals and objectives of the
plan. The Standard Zoning Enabling Act provision that says
zoning must be “in accordance with a comprehensive plan”
does not appear in the Massachusetts statute. There is no real
remedy for zoning actions taken in direct violation of master
plans, although an adopted master plan is one of many
factors a court may consider in reviewing the validity of a
ZONINE ackion.

This creates an obvious problem for planners, made mone
difficult whencombined with the provisions on zoning freezes.
The lack of a "consistency requirement” means that the
zoning regulation is the guiding law of the community and
the master plan is largely irrelevant. In at least 14 other
states, the consistency doctrine tes plans to one another and
to the actions that implement theme “|TJhe consistency dox-
trine i3 the expression of the idea that plans are documents
that describe public policies that the community intends to
implement and not simply a rhetorical expression of the
community’s desires,” If there is no statutory consequence
for failing to plan—and no requirement that land-use regula-
tions sich as zoning be consistent with the plan—one won-
ders, "Why plan at ali?™

FREEZE THE ZONING: A RACE ENSUES

Revisions to a master plan may tip off a property owner
that a community is considering zoning amendments,
encouraging him to file an application to “freeze” the
current zoning on his property and avoid the new devel-
opment restrictions that might be in the pipeline. This
undermines the community's attempt to plan its future
because the obvious hidden message to the planner is:
“[on’t prepare a plan, just put in the zoning as quickly as
possible, satisfy the minimum public notice requirements,

2 The fellowing states have included a consistency requirement in
their |."Irmni:|1_|_: and lansi use statutes: Arizona at Az Rev. 5741, Anre §9
b2 0NF){Weat 1999]; California at Car Gov'r Cooe Ared. § 65350 (West
1907): Debavears at DEL. Coe A, kit ix, & 2651(b) (West 1999): Flarida
at FLa. STar. Ann, § 163.31672), (4) (West 1990% Kentucky at Kv. Rev.
Stat. Awre § 100187 (Michle 1993); Maine at M Rev, STAT. Ann. it 30-
A, B35 7 (West §996); Nebraska at Nes. Rev. Star. § 23-114.03 (1997):
Mow Jersoy at M. Szar. Anm §45-22 2-1 (Lexis 1999); Mew Yorkat MUY
Towerd Law § 272-a (11)a); Oregon at Or. Bev. Star. § 197.01K1)id}:
Rhaode Island at BRI Gea Laws § 45-24-31(16) and § 45-24-534; South
Carolina at 5.C. it 6 ch, 2% 8429720 (B); Washinglon at Wasn, Rev
CobE Aned. § 36,700 040 (3) (West 1999); and Wisconsin at Wis. 5141 E
GE0295(3).

1. Linceln, Robert, aicr, Implementing the Consistency Doctrine,
MorE RNz NG STATE PLAMNING STATUTES— THE GROWING Saart Workirg
Papers. VoL, 1. PAS Rerort No. 462/463, American Planning
Association
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Commentary

and hope thai most property owners don't find out unhl
after the zoning is adopted.”

While some other states have similarly ineffectual pro-
visions for master plans, nothing compares to Mass. Gen
Laws Annd, ch, 40A, S6—the infamous “zoning freeze”
provision. Section & mandates an imbalance in favor of
property owners by allowing for very early vesting of
rights under preexisting zoning.* Even the specialized
Land Court judges, who regularly interpret section 6, say
that parts of section & are virtually incomprehensible.
Section 6 is designed to protect property owners from
injustices that may be caused by zoning changes, a laud-
able goal in principle. However, good planning requires 4
balance between protecting property rights and protect-
ing public welfare,

Aside from their complexity and obscurity, these freeze
provisions frustrate the community’s attempt to plan and
make it impossible for Massachusetts municipalities to cor-
rect past zoning mistakes, As soon as it becomes clear that a
community intends to change its zoning regulations to be
consistent with its master plan, property owners rush o file
development applications because section 6 allows them to
protect their rights by “freczing” the existing zoning. Some-
times these property owners even feel obligated to propose
development they stherwise would not have proposed, just
to freeze their zoning. They file these applications in order to
protect themselves against the very zoning changes called
for in the master plan to accomplish the community’s goals.

4. Several stabes have “\.'nni:n@” stztutes intended o protect the legal
status of Aghts oblained at variows points in the development resiaw
. Westing stabwhes are Laws that create criterla for determining
whena landowner has schieved or acquired a right todevelop his or her
property ina partiewlsr manmer, which cannot be abolished or re-
striched by regulatory provisions subsequently enacted. This is called a
vested right because it is a right that has become fixed ("vested™) and
canmat be eliminated or amended. There is a common thread IL'IIDI.I.EI"I
most exisling vested statules,

For the development rights to be wested, the government must have
made a decision and the landowner must have, in good faith, relied. to
his ar ber detriment, on that decision by making seme improvement to
the land or some other commitment of resources. A number of states
have enacted vesting statules that specify what sort of government
decision, and what detrimental landowner actions made in reliance on
that decision, trigger estoppel, as well as other issnes conceming vest-
g :}fﬂw:ﬂnpmﬂl:i,shls.

Az 10 the key issue in vested rights statates—what permit or
approval iriggers—there are various approsches. Arizona, Colo=
rado, and Morth Carolina statutes ereate a vested right from a devel-
opment plan that is “site spechiic™ thal is, a plan must have sufficient
specific detail om the pwpusqd -dl?'\-'?tl:lp mien | oof the pmpuly.:.-u.\.‘h E
a =ubdivizion p!la.l;, rlanm:d uimil d(:w]q'.\mrrl.l, or df'l.'u:'h'r]:nlrn! AgEe-
ment. California relies upon the “tentative vesting map.” while
Maszachuseits creales a vested right from approval of "a definitive
plan or a preliminary plan followed within seven months by a
definitive plan.” and Pennsylvania vests the eight te develop pursu-
ant tooan appm-;ld: subdivision pht. Florida granis a IiBJ'It bo comes
plete a development segional impact pursnant to a final develop-
ment ogrder iT development Is procesding in good Faith, Kansas vests
upon the recording of a plat for single-family residential develop-
meat, and for all other development u the issunance of all neces-
saty permits if “substantial smounis af\Turk have been completed”
pursuant fo the permits, Virginia granis a vested right when there is
a significant affirmative governmental act, such as a FRTONANG. 5pe-
cial use permit, variance, or plator site plan approval, and t_hﬁ' owner
is in pood faith reliance on that affirmative act makes significant
expenditures o incurs sigaificant obligations, Growine SHART™ Lec.
s teve Guinesnok, 2002 Edition, Chapter 8
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As an example, during the fall of 1999, the Martha's Vine-
vard Town of West Tisbury proposed a temporary morato-
rium on building permits for new single-family houses in
arder o gi‘r'E‘ the town some Hme o consider ﬂdﬂFtinE
growth control measures. [n the first six weeks after the
matatorium was proposed, the town granbed the same num-
ber of building permits it had given out during the entire
preceding year. Spurred by the proposed moratorium legis-
lation, property owners filed applications just to ensure that
they would not be subject to it. The moratordum was in-
tended as a temporary measure to enable the town to buy
time while it crafted new development regulations to control
growth, Instead, the moratorium had the opposite effect,
greatly accelerating growth. The West Tisbury Planning
Board, knowing the way that section & undermines plan-
ning. had accurately predicted this response and recom-
mended against adoption of the moratorium. This experi-
ence is typical whenever a moratorium or any type of
downzoning is proposed in Massichusetts

AFPROVAL NOT REQUIRED (ANR)

The Massachusetts Subdivision Control Law® may well be
the longest and most arcane subdivision statute in the
nation. Massachusetts authorizes land to be subdivided 1o
the horizon along an exizsting road, while maintaining the
fiction that such developments are not subdivisions. The
law defines “subdivision” in such & way that road front-
age subdivisions simply are not subdivisions and cannot
be subjected to planning board review. If the lots meet
minimum frontage requirements in the zoning, the plan-
ning board has no choice, but to endorse such plans Ap-
proval Mot Required.” If the sole purpose of subdivision
review were to control road construction for new subdivi-
sions (which was apparently its original purpose), this
might make some sense. However, the creation of build-
ing lots determines the future of our communities—alfect-
ing the community’s appearance, population density, and
the location of curb cuts, necessary utilities, and services,
among other things, Spraw] along existing roads has be-
come a dominant and depressing feature of the landscape,
causing aesthetic damage, drainage nightmares, and safety
hazards from poorly sited driveway entrances.

Local governments legitimately feel powerless to control
this insidious pattern of development. There is an absurd
quality to the notion-that the planning board must endorse
the creation of lots that it knows do not satisfy applicalle
zoning or board of health standards and that directly contra-
dict the community's goals as expressed in town plans. A
subdivision statute should support, not undermine, munici-
pal planning goals. It should encourage planners, neighbors,
and developers to work together to protect what they value,
develop what they need, maintainstable and diverse econo-
mies, and allow a fair return on land investments.

5. The Town of Framingham experienced a surge in apartment
development in the mid-"70s, which was ditectly stiributable bo a

ropased moraborium on apariments. It took nearly 20 years for the
market to absork all of those hurriedly planned and constructed
apariments

6. Mass Gen. Laws o 4] E5 81K-810G, the Subdidision Control Law.

7. Mass Gew, Laws ¢ 41 § 81F

POSSIBLE SOLUTIONS

The time has come for Massachusetts legislators to give the
pewer back to local communities to implement their plans.
The solutions to the problems listed above are not techni-
cally difficult to find, The problem in Massachusetis has
been political—a combination of ignorance about these com-
plex issues on the part of state legislators, the siranglehold of
special interest lobbies on the state legislature, the sheer
incomprehensibility of much of the statutory language, and
a lack of leadership in both the executive and legislative
branches on these important issues,

—

- The solution to lack of a consistency requirement between
planning and zoning is as obvious as the problem. More
and more states now require that zoning must be consis-
tent with an adopted master plan, In these states, master
plans actually have teeth and local and state governments
frequenily pay attention to them. Massachusetts should
do the same.

b

- The solution for the * Approval Mot Required™ land divi-
sion @5 equally simple. By amending the defintion of
“subelivision” so that it does not exclude land divisions
on existing roads, these developments would become
eligible for planning board review.

3. The zoning freeze/vested rights issue is more compli-
cated. One solution is to allow the constitutional doctrine
of due process to govern this issue and give municipali-
ties more flexibility to set theirown rules if they want to be
MOreE penerouns to property owners than the constitution
requires. Alternatively, the state could offer some degres
of protection to property owners bevond what is constitu-
tionally required (as many other statez do), without en-
tirely undermining the planning process

The Town of Dover in New York State provides an ex-
amyple of how one community tailored a vested rights prowvi-
sion bo suit its needs. The town adopted a new zoning law in
1999 There were anumber of subdivision applications in the
pipeline during the ime the new zoning was under consid-
eration. Members of the local governing body deliberated as
to what was a fair cut-off point for applying the prior zoning
to applications already under review. They did not want to
encourage any new applications to be filed under the old
zoning, but they wanted to be fair to those property owners
whao had acted in reliance on that zoning in preparing exist-
ing applications. They considered using one of the following
four cul-off paints for granting this protection: (1) plans that
had final approval, (2) plans that had preliminary approval
and for which a final application had been filed, (3) plans
for which preliminary approval had been granted, and (4)
plans for which a hearing had been held for preliminary
approval but no decision had yet been made, They settled
on the third alternative, which was a reasonable compro-
mise under the circumstances that was fair to applicants
and did not invite widespread ciecumvention of the new
zoning law. The town was free to design rules that strike
an appropriate balance between im plementing a planand
protecting property rights.

B S C'.Iuplr.-r 8, Growmng Saan ™ Lecrranve Guipeson, 2002 Edi-
thon for s4a lutory nppmarh:s tr vested nghls.
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CONCLUSION

The current Massachuzetts land-use statutory framework is
highly dysfunctional. The confusion and conflict generated
by this convoluted body of state law result in complex lidga-
ticm thatdelays both municipalities and developers for months
arud yvears. Massachusetts law throws large and wnnecessary
ohatactes in the paths of municipalibies that want to protect

their emvironment, control sprawl, and build affordable hows-
ing.- Tt lies their hands to such an extent that they cannot
legislate effectively to implement the very master plans that
are the key to their future. Consequently, such plans are
rarely undertaken and even more rarely implemented. Mora
often than ned they produce the opposite of their intended
results. A change is long overdue.

Affordable Housing—At What Price?

By Jon Witten

[ heartedly concur with Jeel Russell's chservations of the
Massachusetts land-use statutes. Meaningful land-use plan-
ning in Massachusetts is an cxymoron, a cambination of
Byzantine governmental relationships and historically lim-
ited leadership in the land-use field at the state level. Toffer
two additional problems to Joel's list of woes.

PROBLEM #1; NO PLANS, NO VISION

First, and consistent with Joel’s remarks, the lack of any
meaningful planning requirement ai the staie, regional!
or local level has led to a chastiz battle between develop-
ers, environmental and housing advocates, and residents
of the state’s increasingly urban landscape. As regional
and local governments have no formal opportunity to
articulate priorities and plan for the future (a locally
adopted comprehensive plan is all but meaningless in the
court’s eyes,® the issue du jour becomes the focal point
and the pricrity of the moment. But as the legislatures of
an increasing majority of states have learned, land-use
and economic development planning must be done com-
prehensively * Single-issue solutions always create other
problems and often only cater to one vested interest group
at the expense of the public-at-large.

Jan Witten 13 president of Hersley and Witlen, Inc. of Sandwich,
Mazsachusetts, and an attormey. Me. Witten is a Land Lse Lazw & Zoniag
DHgest Fepirier-

1. Two notable exceptions exist. The Martha 't"inc:.-ﬂrr] Commilssion
and the Cape Ced Commission. These regional endities with regulatory
revisw aﬁ;nm}- were created by the legislature (many members hayv-
ing =ummer homes on the Lland ok Cape Cod) after attention was
called 1o the rapid destruction of both resources. Attempts fo create
regional I'I:E1.|hl|‘.|l.'}' authority elsawhere has failed, however, and the
last theee povernors, reversing a national trend, have usged the elimi-
nation of county government.

2. "Meither the master plan itself nor the law requires that zoning be
im strict accordance with a master plan.” Rando v. Town of North
Atteborough, 44 Mass. App. Ct 603, 612, 6%2 IN.E.2d 54, 550 (1995).

3. See, far example, planning statutes in Verment, California. Cleegon.
Florida, b:ia.ine.nﬁmde Tsland, Georgia, Washington, Maryland, South
Carolina, and Tennessee. See also, Raymond Purby, ef al, “Is State
Mandated Planning Effective?” Lanm Ust Law & Zonme DNGET 43, no.
10 {October 1599).

& January 2002 Land Use Law & Zoning Digest

Massachusetts’ failure to mandate or even encourage mean-
ingful comprehensive planning is overshadowed only by its
lack of political courage and leadership exhibited by its
retention of the " Anti-Snob Zoning Act” adoptedin 1969 and
unchanged since.?

PROBLEM #2: NO PLANS + NO VISION =
EXCLUSIONARY ZONING?
Whereas states that require or encourage comprehensive
planning mandate that local governments develop programs
and plans to ensure an adequate supply of affordable hous-
ing units,* Massachusetts stipulates that ifa city or towen does
nathave atleast 10 percent of its housing stock set aside with
a non-transferable subsidy, it is vulnerable to an application
for a comprehensive permit under the Anti-Snob Zoning
ActF

The effects of the Anfi-Snob Zoning At are draconian
enough to make any land-use planner cringe. Wrapped in
the trimmings of promoting “affordable housing,” this stat-
ute magically transforms historically undevelopable lands
into "affordable housing” projects. The density of many of
these projects is frighteningly reminiscent of those spon-
sored by the federal government in the 1960z (many of which
were tormn down in the 1990:).

In cities o1 towns that do not have at least 10 percent of
their housing stock subsidized, the statute allows any
developer wha agrees to limit her profit to that set by a

4. Mass, Gen, Laws c. 408, §5 20-23.

5. For example, California Govesnment Code § £53000c) mandates
that the local comprehensive plan include a “housing element” thal
reflects the legislature's goal that all kocal governments accept o
sibility #o adopl housing plans that comtribute 1o the attainment of the
state’s housing goal. Commitbes for Responsible Planning v. City of
Tndian Wells, 205 Cal. A[i:p. 3d 1005 (1989, California has adopted 2
statewide housing goal: there ks no articulated statewide houwsing goal
in bassachusetis.

f. Mass. Gen, Laws Ann. e, 408, §5 20-23, “Comprehensive permit” in
that one permit for all local approvals is theoretically obtairable from
oo board (the Board of Appeals). The title of the statute: *AntiSnch
Zoning Act” is a curicus title in a state whese judiciary has regarded
exclusionary roning as generally consisting of ome and twe acre avini:
mum bot sizes. S.::ﬁ:: example, Arenson v, Sharon, 346 Mass. 555, 195
M.E2d 341 [1964) and Johnson v. Town of Edgartewn, 425 Mass. 117,
B0 ML E 2 37 {1957).
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subsidizing agency” to request a waiver from any and all
locally adopted rules, regulations, or ordinances. Perhaps
the most shecking aspect of the statute for anyvone not
accustomed to anarchy is the fact that the community has
extremely limited ability to impose reasonable restric-
tions on such development regarding height, bulk, width,
setbacks, density, or other traditional health, safety and/
or aesthetic concerns. A project filed under this statute is
transported to another place and time, one where locally
adopted rules and regulations are suspended. The only
rules are those negaotiated between the local review board
and the applicant. The role of the abutting property owner
iz reduced to nothing more than a dreaded “NIMBY,"
made worse by his or her opposition to “affordable
housing.”

What proponents of this statute refluse to admit, however,
is that the abutters’ opposition is directed at a process where
rules and regulations are callously tossed out the window—
the beneficiaries being the land speculators and developers,
not those inneed of “affordable housing. ™ That this charade
continues is an insult to the ctizens—past, present and
future—of the state whose constitution was the model for
the Constitution of the United States.

Ooe would suspect that the price a developer would have
to pay for the suspension of local rules and regulations
would be high, analogous to the price a developer must pay
in late vesting states for entering into a development agres-
ment. Meedless bosay, as noted in Joel's commentary, Massa-
chusetts is an early vesting state. The price a developer pays
is shockingly low. Al least 25 percent of the housing units
must be set aside for rent or sale 1o those eaming 80 percent
of the median income of the region.* Recall, however, that the
rules on density are cast aside. The 20-acre parcel that was
zoned for 40 units oniginally is likely the recipient of 140-160
units with the density restrictions waived. Twenty-five per-
cent of 160 iz 40, leaving 120 units available for sale at market
rates.

Adding insult to injury, the meost popular subsidy pro-
grams require that the affordable units remain affordable for
a period of at least 15 years.” On the 16th year, the lucky
homeowner who purchased the unit, perhaps only the year
before, for below market rates, can now sell the unit for a
windfall. And the city loses an affordable housing unit,
putting it further behind its Sisyphean quota.?

7. The two most popular home ownership subsidies {the New En-
gland Fund and the Hougsing Starts program} have esfablished a limata-
tion on profit to 20 percent of development costs. This profit allowance
= 5lga1itrl|ca.nrl}' greater than the norm. A recent study by the research
division of e National Association of Home Buibders reports that the
average annual profit earred by homebuilders is 635 percent. Ed
Calderia, MAHB Eesearch Center, "Moving to the Mext Level of Profit
.:I:!iJi.I::.r_." &ﬂm.nahbpc.prs.

&, In the Boston metropolitan area, B0 percent of median income is
556,000, hardly the cohort i feed of subsidized housing.

% The Mew England Fund was recognized by the Housing Appeals
Comrmittee as & valid subsidy program even though the “subsidy” s a
martgage boan granted by o private bank. The bank requires that the
“afferdable unit” remain affordable for at beast 15 years.

10 The statute has been in place for 32 vears, yet less than 30 of the
state’s 351 communtlies have met the 10 peroent quola.

Recognizing that cities and towns would likely rebwsl
against such state-controlled mandates, the Massachu-
setts Legislature provided that any developer whose project
was dended or approved with too many conditions could
appeal to an administrative agency (the Housing Appeals
Committee] for expedited relief. Through the promulga-
tion of its own rules and regulations and 30 years of
decisions, the HAC has repeatedly upheld and strength-
ened the statute. In decision after decision, the HAC has
dismissed local offers of prool and /or concerns regarding
the extent of affordable housing already existing within
the community,” environmental impacts,” traffic conges-
tion and emergency access,” drainage problems," visual
impacts and property devaluation,” school overcrowd-
ing," inconsistency with a locally adopted plan,” and
water pressure and supply limitations."” The HAC touts
its respect for local planning and local planning issues but
its decisions indicate otherwise. In a recent and particu-
larly egregious decision, the HAT ruled that a condition
placed on a previously approved subdivision plan prechud:
ing the further division of an approved lot must vield toa
subsequent comprebensive permit application.™

The majority of stakes encourage local governments to
provide affordable housing units in concert with other im-
portant land-use and economic needs and goals. That is,
affordable housing is perceived as no more and no less
important than the provizsion of clean water, efficient trans-
portation systems, and a healthy ecosystem. These jurisdic-
tions allow the provision of affordable housing through a
creative and progressive system of plan consistency and
plan implementation requirements. Ignoring this approach,
Massachusetts has instead adopted the “cram down” mecha-
nism of the Anti-Snol Zoning Act.

11. Hadley West Associates v, Haverhill Board of Appeals, (Mass.
Hmlsi:ns .hppﬂl.: Committes, Mo 74-02, SuPln_-mlper M. 197,

12, C5E Managerment, Inc. v. Yarmouth Board of Appeals, (Mass
Housing Appeals Commibttes, Mo 95-01, September 5, 1995),

13. Dexter Street LLC v. Morth Attleborough Board of Appeals,
(Mass. Housing Appeals Committes, Mo, (0438, July 12, 20000,

14. Spencer Livingstone Assoc. Lid. Partnership v. Medfield Zoning
Board of Appeals, (Mass. Houslng .ﬁ.PFsz-; Committes, Mo. 2001, June
12, 1991).

15, Cedars Holdings. Inc. v. Darmouth Board of Appeals, (Mass
Housing Appeals Committes, Mo, 0802, May 24, 1599

16, Wooderest Village Azsociabes v. Board of Appeals of Maynard,
(Mass. Housing Appeals Commitbes, MNo. 7213, Febroary 13, 1974).

17 Flanning OWfice for Urban Affadrs v. North andover Board of
Appeals, (Mass. Housing Appeals Committes, Mo, 7403, May 5, 1973).

18. Cooperative Alliance of Maszachusetts v, Talwdon Board of Ap-
peals, (Mass, Housing Appeals Committes, Mo, #0203, April I, 1952k

19. Woodridge Realty Trust v, lpswich Board of Appeals, (Mass
Heusing Appeals Committos, Mo, 00-04, [ume 28, 20011, The impact of
this decision will be difficult to measure, All par{\nlu st aside by a
daveloper as “open space” within a standard subdivision, land presum-
abily set aside a5 a “buffer” between abulting properties, lots that are
"urderdeveloped  and struchieres that could Er_-'l;uilt higher, wider and
bigger are all likely targets of developars building under the statule
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This bitter pill could be palatable if the legislature and gover-
nor knew Better than the state’s 351 municipalities. But as Joel
describes relative o the state’s Zoning Act and as discussed
above regarding the development of affordable housing, the
Maszachuaetts land-use statatory framewerk is dysfunctional.
Beoth statutes are also arbitrary. The sad truth regarding such
dysfunction (1 prefer tocall it anarchy) is that it benefits a small
group of land speculators to the detriment of the public-at-large.

In addition to prometing anarchy, the Anti-Snob Zoning Act
iz a model of arbitrary rule-making. The fact is, there are no
tules under the statute; no predictability, no due process. It is
hard toimagine a court supporting the statute today, even with
the highly deferential standard granted legislative actions.

CONCLUSION
The reform of the Massachusetts Zoning Act and Anti-Snob
?,n:mmg Act could come aboul in one of twao wWays Ome
prossibility is that either or both will be challenged in court by
newely emerging organizations disgusted by Massachuselts's
arcane land-use and planning statutes and abdicabion of
leadership at the state Jevel

A second possibility is that the legislature and/or gov-
ernor will muster the political courage to fix Massachusetts's
land-usge laws, including those geared toward the creation
of affordable housing. Clearly, seizing this opportunity
before the courts fix—or void—the law is the preferred
alternative.

My Two Cents

By Tom Broadrick

I recently had the opportunity to discuss zoning reform with
eouncil members of the Southeastern Regional Planning and
Economic Development District, one of 13 regional planning
agencies in Massachusetis. | had distributed another of Joel
Russell’s articles on zoning reform and found that the coun-
cil members were very inlerested in the issue.

In a nutshell, we must do away with the Approval Mot
Required process. ANR under the Subsdivision Control Law
is a provision of Massachusetts land-use laws that causes
problems for municipal planners like myself. ANE allows
development of land that we simply cannot anticipate or
plan for since we have no way of controlling access issues,
water provision, fire and police services, and public safety
through reasonable application of our local subdivision regu-
lations. We need to get rid of it.

Foning Freezes are another big problem, Before municipal
planners can even muster support for a two-thirds vote at an
anmual town meeting to amend a poning bylaw, we must
advertise the content of the proposed change which simply
signals the development community to file preliminary plans
that “lock in™ the current zoning pricr 10 any votes an the new
zoning that might benefit the commundty, We must changs the
"yesting rights” to something reasomable and fair to both the
development community and to the municipalities.

In the comeunity inwhich [ am the planning director, we
have a comprehensive plan adopted by the planning board.
endorsed by the board of selectmen, and maost important, it
i the framework which guides the work of our local zoning
bylaw implementation committee. The 2ontag bylaw is linked
to the comprehensive plan and reflects the wishes of the
citizens of cur community, This linkage is called consis-
tency. But most communities do not link their comprehen-
sive plans to zoming: many planning boards fail to even
adopt comprehensive plans, so they sit on the shelf gather-
ing dust! How cana community know what type of zoning is

Tom Broadrick, aicr, is the laniing dicectoe for the Town of Dusbury,
Massachusetts, and P:esitre-nl. of the Massachusetts Chapter of the
American Planning Assockation

§ Janwary 2002 Land Use Law & Zoning Digest

appropriate if no plan has been adopted based upon citizen’s
input? We must change the statutes to link zoning to the
community’s comprehensive plan and mandate that com-
mumnities adopt plans,

Joel's article outlines the areas that many of my fellow
municipal planners in Massachusetts want changed, but
there is another statute in Massachusetts that must be ad-
dreased too. Jon Witten hits the proverbial nail right on the
head when he says “Mo plans + No vision = Exclusionary
Zoning?” The problem for municipal planners is this: Pro-
viding affordable housing is a good thing, but being foroed
bo approve density bonuses for a paltry number of affordable
units on land that is environmentally sensitive and unable o
support a grid subdivision is a bad thing, period.

There is something we like to refer to as a "friendly 408"
what I think the law was set up to provide. A "friendly 408~
allows a developer to partmer with the community for an
affordable housing project on “good land” (not marginal or
environmentally sensitive land)} that both the community
and the developer can feel confident and eomfortable with.
Too often marginal land that cannot be developed under
present rules and regulations is brought before the zoning
board of appeal under the threat of 4 408 application in an
attempt to scare planning boards and abutters into accepting
the project and waiving current subdivision rules and regu-
lations to the detriment of the community—allowing for the
lessor of two evils, This is not planning, This is not doing the
right thing for the community. This is not providing afferd-
able housing. If a comprehensive plan is in place with a
huusin.g:i.nventclr}r.hmwhigstril.h:g:.',ameﬂahlEhw&ingN"'l'
mittee, and an appropriate permitiing process, then the “stream-
liming™ that the 40B permitting allows can work. Bul this is
rare and that is why the law needs to be changed. It just
doesn't work very well,

The Massachusetts Chapter of the American Planning
Assoclation has not taken any official stance on the issues
outlined above. But we are poised and ready to move for-
ward with gathering support for zoning reform in Massa-
chusetts and have placed it as a priority agenda item for the
COming year.
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BOXBOROUGH BOARD OF SELEC TMEN
29 Middle Foad, Boxborough, Massachusetts 01719

: i i an
Phone: (978) 263-1116 - Fax: (978) 264-3127 % J_fﬂﬁd
: wwve toven, boxborough.ma.us / W e ?
David L. Birt, Chairman Donald Wheeler, Clerk Simon C. Bunyard Les Fox Knstin Hilberg
March 3, 2003

The Honorable Mitt Romney, Governor of the Commonwealth

The Honorable Pamela Resor, Senator, Middlesex and Worcester District

The Honorable James B. Eldridge, Representative in General Court, 37" Middlesex District
Doug Foy, Scerctary of Community Development

Tane Wallis Gumble, DHCD

Kathleen O'Donnell, Esg., Kopelman and Paige. Aftordable Housing Task Foree

Dear Honorable Sirs, Madams and Officials:

As you are well aware, Chapter 40B {in particular Sections 20-23) has been a hot topic of debate among local
municipalities, Boxborough included. Recently Boxborough received a letter from the Selectmen of the
Town of Norton asking vs to lend our voice to the effort to correct inequities and defects in Chapter 40B.
The Boxborough Board of Sclectmen and other concerned town boards are sympathetic to many of the issues
identified by the Town of MNorton, Rather than offer a blanket endorsement of their proposals, we prefer to
address some topics of highest concern in Boxborough sgainst a framework for comstructive change and
evolution of Chapter 40B. We believe that a systematic restructuring of the housing and zoning statutes is
required — not a plecemeal patching of an unwieldy and outmoded burcaucracy,

Although Chapter 40B's inherent rationale and its mechanics made sense when it was enacted in 1968,
current external forces such as explosive population growth and a stumbling economy have rendered Chapler
40B an imperfect solution for the creation of affordable housing in our area. Extremely high housing
dengities achieved through the comprehensive permit process under Chapter 408 are a huge incentive for
profit-taking that is subject to abuse without regard to the original intent to promotc and supply affordable
housing. In some cases Chapter 40B has become a loophole which some dewvelopers arc only toe happy to
exploit in the face of a dwindling supply of suitable subdivision land. A number of towns such as Bedford and
Norton have experienced significant comprehensive permit abuses.

Boxborough has been making rapid strides to meet its affordable housing needs. In May 1999, with zero
affordable housing units and no strategy, we initiated an intensive study to develop an action plan and
recommendations, Since then Boxborough has made significant progress;

*  Passed a bylaw establishing an appoinied Housing Board with significant powers to develop affordable
housing,

*  Adopted a Town Meeting approved Affordable Housing Long-Range Plan

Natalic Lashmit, Town Adminisiratos
natalie. lashmit @ town, boxborough. ma.us

Selina §. Shaw, Assistant Town Administrator
selina.shaw & town, boxborough.ma.us
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+  Worked with private developers on two comprehensive permit projects. A third proposal is
anticipated within weeks. Six affordable units are now oceupied and more are under construction.

+ Launched a $400K Condominium Exchange program to protect existing residential property with
deed restrictions. We conducted the housing lotiery for this program on February 20, 2003,

As you can see Boxborough has taken aggressive positive action on affordable housing; we have been
recognized for our vigorous efforts. While owr long-range plan and strategy recognize the utility of private
compreliensive permit projects in serving our local needs, and have been generally positive to date, we are
still very concerned about the potential for abuse. Pressures of the 10% affordable housing mandate can
caerce towns to accept comprehensive permit developments that overturn local zening authority granted
under GL c40A. Egregious comprehensive permit developments may fly in the face of local wetlands
regulations designed to protect drinking water resources for the future. The threat looms for inapproprizte
developments insensitive to local needs,

Carrot and stick are seriously out of balance with the existing construction of Chapter 40B: all carrot for
developers and only the stick for towns. As the General Court and the Affordable Housing Task Force
consider the many proposals being put forward to address grievances or injustices under Chapter 408, it s
time for a fresh and balanced approach.

Balance: Protect against runaway infrastructure costs

Towns such as Boxborough are extremely concerned about the effects of large, high-density comprehensive
permit developments on the cost of municipal services, especially school costs. Although police, fire, DPW
and town government administrative costs scale more or less smoothly with increasing population, school
costs can skyrocket suddenly and disastrously. When school age populations cxceed thresholds, towns and
school committees are forced to wndertake large capital programs to enlarge school facilities. We urge the
legistature to consider ameliorative remedies to offset sudden increases in school and public service spending
tied to mandated affordable housing developments. For example, this could include formulaic increases in the
following areas tizd to number of certified afTordable housing units:

Chapter 70 school aid

Lottery disiributions

Chapter 90 roads and infrastructure

Aid to local police and fire infrastructure, operations or traiming costs

Balance: Protect public health and safety

It is probably desirable to continue with some incemtives for private funds to help develop affordable housing
given budget realities at both the state and local levels. However, this must be complemented with better
safeguards for local authority to regulate and guide development best suited 1o local needs and the health and
safety of citizens. ln Boxborough we want to ensure that we have adequate means to protect our drinking
water resources Tor the fiture. We do not have a public water supply; our residents depend upen private wells
to provide drinking water and private septic systems to deal with wastewater. As there are no streams or
rivers running into Boxborough, all our drinking water is ultimately derived from local rainfall. It behooves us
ta vigilantly protect our watershed and wetlands resources. Several large, unexpected comprehensive permit
subdivisions could compromise the availability and quality of water in pans of wown.

Under current regulations {i.c. 760 CMR 31.00) there is a rebuttable presumption of need for affordable
housing if the 10% mandate has not been met. However, under GL c40A, the state Wetlands Protection Act,
and related statutes, towns are given the authority to regulate land development and protect the environment
in the interests of the local community. New legislation or regulations are needed to establish a
counterbalancing presumption that local zoning, land use and environmental protection measures have been
instituted by towns and municipalities in the good faith exccution of their duty to proteet the public

(]
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interests.  Adeguate means for local control and regulation are available in the case of conventional
commercial or residential development. We need stronger local means to ensure protection of groundwater
resources from overly dense or mappropriate affordable housing projects developed outside local regulatory
authority.

Balance: Recognize and reward what is already working

Comprehensive permit developments under Chapter 40B were intended to provide affordable housing
solutions where free market economics had failed. Where the free market is and has been working to
produce affordable housing, why do we need to have additional regulatory and statutory requirements
imposed? It does not make sense and belies the original intent and premise.

Bosxborough is no different than many other communities in Massachusetts in that we do not meet the 10%
deed-restricted affordable housing mandate, However, over 35% of Boxborough's housing stock is comprised
of condominium units priced between 573,000 and $140,000, which is in the range of certified affordable
housing prices set by DHCD for such units. Despite the increase in housing costs throughout the region,
these market-rate condominium units have not appreciated above the “affordable™ range as determined by
DHCD for our economic arca. Because they are modest in size relative to new single-family housing, they
are likely to remain as economically affordable housing through ordinary market economic forces. If they
were considersd to be part of our affordable housing stock (i.e., on parity with the DHCD Subsidized Housing
Inventory), Boxborough would be well beyond state compliance and some of our environmental coneerns for
the future would be alleviated. Even so, Boxborough is taking steps to begin protecting some of these units
through a deed-restriction process in our Condominium Exchange Program.

HCD has recently promulgated changes to 760 CMR 30.00 in response to long-standing complaints that
certain economically affordable housing categories were not recognized previously as subsidized housing.
Under these now changes, several housing styles can now be recognized: for example, group halfway houses
and accessory apaniments, Similar recognition should be extended to other housing categories where there is
sufficient economic justification.

We urge the passage of legislation that would provide fair and equitable recognition of existing free market
housing that 15 effectively providing affordable housing solutions without the necessily of statutory
regulation. Give towns the option of manapging the risk that prices of frec-market units might drift up and
out of the affordability range without deed restrictions, but do not penalize them by failing to recognize a
market that is currently working. Boxborough’s condominiums, the above type units now recognized under
760 CMR 30,00, and similar housing styles across the Commonwealth ought to be recognized and counted
toward affordable housing quotas while they meet affordability guidelines.

Balance: Recognize and reward regional housing efforts

Boxborough urges development of new legislation that will enable and recognize regional affordable housing
planning and development where multiple towns participate and share in both the cost and rewards of joint
projects. A number of factors ought to be considered:

*  There i8 no reason to keep subsidized housing inventory tallies on a town-by-town basis when the
problem and its solution are inherently regional in scope and in the possibilities for solulions.

= Higher density affordable housing developments should be linked to regional transportation planning
designed to foster more effective access (o job markets consistent with affordable housing cconomics.

*  Larger, more cost-effective regional housing solutions could be pursued and locally supported
provided a mechanism was devised to share the benefits of participation among several towns,

We note that a regional planning approach to affordable housing has recently been advocated by CHAPA in
their Smart Growth Demensiration Initiarive, highlighting an idea whose tme bas come,

Chapter 40B Letter - Boxborough 3




APPENDIX J

Closure

The Boxborough Board of Selectman and other concerned town boards believe that the present GL <40B
gtatute must be amended or revised. Stronger measures should be available 1o reject inappropriate
development projects and retain appropriate local controls in the service of town needs. We need to
maintain our ability to protect land and drinking water resources essential for public health. We need
reasanable protection from explosive growth in municipal services and school costs that could happen with
runaway affordable housing development, Therefore, we respectfully request that in the coming legislative
session you substantially revise GL c40B to provide towns with both stronger tools to produce sensible
affordable housing tailored to local needs, as well as protection from abusive process and inappropriate
developments.

Beyond the issues of protection and amelioration, we need to develop new and workable mechanisms to
address housing more broadly and more systematically. We hope to see vigorous legislative support and
leadership in the coming months to develop fresh and innovative solutions to the Commonwealth's
affordable housing needs.

Sincerely,
David L. Birt, Channing Wagg,
Chairman, Boxborough Board of Selectmen Chairman Boxborough Housing Board
M_a:iu" Cannon, Karen Metheny,
Chairman, Boxborough Board of Health Chairman, Boxborough Planning Board
A £; ,{E,ﬁg éﬂ;ﬁgq
Charlene Golden, Kathie Becker,
Chairman Bexborough Conservation Commission Chairman, Boxborough Zoning Board of Appeals

c.c Jeanne McKnight, Esq., Kopelman & Paige
John Giorgio, Esg., Kopelman & Paige
Dan Hill, Esq., Kopelman & Paige
Barbara 5t Andre, Esq., Kopelman & Paige
Jason Talerman, Esq., Kopelman & Paige
Dick Heatonr, Bolton Board of Selectman
Robert W, Kimball, Chairman, Norton Board of Selectmen
Gordon Feltman, Redford Board of Selectman
Marc Draisen, MAPC Executive Director
Judy Alland, MAPC
Matthew Feher, MMA
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Francis A. Puopolo
129 Pond Street
Georgetown, MA 01833

March 21, 2003

Dear Committee,
| am writing to express my opinions relative to 408.

408, originally, was well-intended. Il was designed o provide Slale and Federal agencies with a
simplified permiiting process when building affordable housing. The legislation was construcied
to be of benefit to these agencies when working alone, or in partnership with for-profit entities
(Limited Dividend Crganizations) and non-prafit organizations. Read the legislation and this is
clear. Today 408 has been s0 contorted that it doasn't even closely approximate the original
legislation; and while well intended 408 is rife with inherent flaws.

Decisions (o insure responsible development cannot be made effectivaly by a single board,
particularly a board comprised of members that have little or no experience dealing with most of
the issues that larger developments bring. Zoning Boards of Appeals are intended to grant relief
from zoning regulations when these regulations cause an undue hardship owing to topography
ar lot shape. Zoning Boards are not prepared to be the sole determiner of fire safety issues,
drainage concerns, wetland concems, health concemns, police safety concemns, subdivision
regulations, etc. Most, if not all, Zoning Boards are ungualified to make decisions on the scale
that are required under 408 and this is one of the root causes for the problems that developers
face when applying for a comprehensive permit; especially when it is the first time a board has
besn involved with this legislation.

Another inherent flaw in 408 involves the wide ranging and unfetterad authority of the Housing
Appeals Committee. This power has reduced local Zoning Board to nothing maore than the first
stop in the process. Developers regulardy appeal because they belleve they can gain more
(profit) from & decision rendered by HAC. Developers posture during the local hearing process
to force an appeal to the HAC. This renders the local proceedings more academic than
functional.

Perhaps the most serious flaw in 40B is that the goal of 10% affordable housing is almast
impossible to parmanently attain because the necessary number of units continuously increases
as a result of the development it enables. Every time 100 owned units are consiructed under
40B it requires that 10 more affordable units be bulll. This requires another 40 units just lo
comply temporarily, then another 16 and so on and so0 on. Further, when units exceed their
period of affordability they are dropped from the affordable census and communities are
required to build 4 times as many units to compensate. Then the progression begins again, This
is patently unfair, onerous, and needs to be addressed,

Beyond the inherent flaws in the legislation, its orginal intent has been forgotten. DHCD and
HAC have openad the doors for applications from any entity, not just those that 40B was dearly
intended to benefit. Starting with Stubbom vs. Bamstable, and the very dublous designation of
the Mew England Fund as a subsidized agency, the intent and integrity of the legislation has
continuously deleriorated. What we have loday amounts o nothing more than a usurious and
onarous law being regulary abused by developers to ovemide local regulations designed to
protect the health, safety and environment of the host community.
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Implementation and interpretation of 408 is so beneficial to developears thal The Home Builders
Association of Massachusetts has dedicated its website to informing its members on ways to
use 408, they also hold seminars for their members instructing them to sanctimoniously accuse
municipalities of being snobs and discriminatory against affordable housing. All the while this
same organization. which holds itlself out as being pro-affordable housing, is fighting to stop
legislation that would allow municipalities to require inclusion of an affordable component in all
subdivisions. For them it is all about increasing, by multiples, the profit potential resulting from
the purchase and development of any given piece of land. | have not heard of any project,
proposad for private development under 408, whera the net profit of the proposed project is not
double or more of what could possibly be achieved using traditional regulations. Why, if thesa
developers are so concemed about affordable housing, do the proposed projects need to be on
such a scale that they generate ten times a normally expected profit, if profit is not the mothve?
Without this usurious characteristic most projects would most probably only meet with very
limited resistanca.

The root af the aforementioned problem lies in the fact that NEF historically rubber stamped site
eligibility letters. The vetting and review by true govemment agencies orginally contemplated in
the legislation did not exist in NEF sponsored projects. This was recognized by DHCD and they
made changes to hold NEF more accountable during the site eligibility process. NEF's parent
FHLE balked at the requirement of any type of real review and responded by suspending the
fund. DHCD then responded by taking all responsibility for oversight off NEF's shoulders and
tumed this function over to affordable housing advocacy organizations that are dearly biased
and have no impetus whatsoever to making an unfavorable decision on an application for a site
eligibility letter. If the intent was a more stringent review of site eligibility letters, the result is the
axact opposite.

The aforementioned changes to 760 CMR Sections 30-31, designed to draw money from The
Mew England Fund back into the process, will only serve 1o exacerbate the problems that 408
has caused. We now have affordable housing advocacy groups determining the site eligibility
and fundability of projects, even though they have no financial stake in the decision. They now
also decide whether the final product of tha hearing is viable, yet they have no culpability for the
result, Mow, the anly time what historically and questionably has been deemed & qualified
subsidizing agency becomes involved is to possibly provide funding for the project after the
process is complete. It also means that a project can go though the entire 40B pemnitting
process at the local level with no indication from any omanization with the means to fund it that
money will be made available.

Anecdotal evidence of how the integrity of the orginal intent of the law has diminished can be
found in the situation we are currently facing in Georgetown. We met our 10% goal and
subsequently denied a proposed 40B project. The developer appealed the denial stating that
the town needlessly delayed the process even though, during their testimany, his technical staff
admits that the plans they refused lo change for over a year are defective. This appeal has cost
the town over 520,000 and the neighbors about half that amount. This is a perfect example of
the attitude of developers and their willingness to appeal anything to HAC. Recently this
particular developer has had warranis issued for his arrest becausae of his failure to appear in
Boston Housing Court. This is what the current and very liberal interpretation of 40B has
brought to our communities and is the basis for the mistrust and resistance that most
developers face,

Finally, a candid and historic review of 40B will show that it has bean very ineffactive; a finding
bome out by recent studies. It is astimated that 30,000 units have been created under 40B over
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the last 24 years. That is less than 1,000/yr. Only a portion of these have been affordable and
most of the affordable units are part of projects built by State and Federal agencies which would
have been constructed with or without 40B. Most of the remaining units were either developed
by private entities using federal loans or, more commonly, by private entities using the New
England Fund. The term of affordability for these units is nomally between 15 and 40 years
meaning that they either have, or are due to expire. When the affordable restrictions expira the
affordable unils are no longer affordable. Where is the benefit to anyone besides the developer?

Further, affordable housing developed under 40B comprises less than 5% of the currently
available affordable housing in the State. Given the problams that 40B causes and its inherent
defects, isn't there a better way?

| ask your committee to closely and objectively review this legislation. Take away any bias
lowards the purported “snobs”™ thal the real estate industry would have you believe
predominately populate the Commonwealth’s communities. When you do you will see that this
legislation requires a complete revision, or even repaal, and something newer and mora in tune
with today’s needs should replace it.

Rasnactfilhs

Frank Puopaolo
129 Pond Streat

Georgetown, Ma 01833
9T8-646-9600
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Board of Selectimen ~RECE VED
Town Administrator ! FER 12 2003

! e AT L
2198 Mauin Strect YR OF ReLE
Brewster, Massschusetts 02631-1898
(508) B96-3701
FAX (508) E95-80%9

His Excellency Govemer Mitt Romney
Office of the Governor
State House
Room 360
Boston , MA 02133 February 11, 2003

RE: Comprehensive Penmit Law (MGL chapter 40B) Reform

Dear Governor Romney,;

We arc writing ro add our voices 10 those of the Selectmen of Norton and Mansfield to urge
review of the State’s laws and policies with respect to the provision of affordable houeing, While we
wish to eche the conceri that the current statutory waivers of loca) control over affordable houzing
projects proliferates an “anything goes™ atimosphere, we do not wizh to do away with the ability of lasal
ZBA's to waive certain zoning requirements as a means of encouraging the development of affordable

housing,

We can attest to the statement that Comprehensive Permit projects require
oversight and negotiation ap behalf of municipal officials, but we wish to stress that this is because the
statute has assumed that the local regulations and controls are too stringent and place the burden of proof
ou the community to defend it's rules and bylaws. The original intent of 40B was to provide an
economic incentive to developers (in the form of higher densities and hence, more units to sell) to off sat
the lower prices that would be recouped from the sale of no less than 25% of the nnits at prices that
would be affordable to lower income buyers. The result has been to go too far in the waiver of Jocal
controls and to ¢reste an adversarial relationship where there should not have been one. The asgumption
of the Massachusetts Housing Appeals Court is not that the Towns have tried to accommodate the higher
demsity in the best ways they know how, but that the Towns oppose the inclusion of housing for it's

lower mcormne residents. This is not necessarily true.

Ifthe State's legislation and programs enceuraged greater flaxibility and creativity on. the part of
producing compromises between developers snd Towns, we would see beiter and more integrated
affordable housing across the State. Comprehensive Permits encourage developers to produce the largest
projects with the highest densities possible. This is exactly the opposite of what Towns seek Brewster
has long favored smaller scale projects of 100% affordable wnits scattered throughout our Town. The
Teason we oppose large-scele high-density projects is because of the larger scale and higher
concentration of impacts that bigger projsets produce. Towns must be assured they can control the scale
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of affordable housmg projects and properly manage the impacts that accompany projects with densities
higher than would ordinarily be permitted.

The State should be fostering adaptive re-use of vacant and underutilized properties. While it
makes sense to require a pezcentage of all new growth in all communities to accommodate affordable
housing needs, communities ¢an not be expected to accommodate all of their affordable housing in new
growth, particularly as growth curtails. Support and promotion must be given to programs that would
allow lower inceme families and individuals to purchese existing housing and renovate real cstate that is
not being fully utilized. Tn some cities and fowne this may mean re-2oning areas for residential re.
development. Banks represent a valuable partner in community investment and their active invelvement
should be required, with an emphasis on working with local anthorities as opposed to catering to the

desires of the developer.

While about 25% of Cape Cod’s current affordable housing stock was produced via the
Comprehensive Permit process, we would contest that is only because no other programs actively and
functionally cxist. That statistic verifies that about 75% of the housing stock was produced through other
programe, which are probably ne laugnrm. existence or only marginally funded. One of Cape Cod’s
greatest affordable housing needs is for municipal workers and for those families who are displaced
when property owners opt to collect higher rents from shorter term seasonal leases,

Further, more has to be done to improve the qeality of affordable housing stock. Squalor results
when properties are allowed to deteriorate below an acceptable living condition. Squalor results when
toe many cccupants are forced to occupy too small a space. Property owners must be provided
incentives for re-mvestment and expansion, when possible, Health regulations must be enforced with
realistic expectations of compliance. Eohancad and increased incentives would nat onfy asgist property
owners and occupants of affordable housing, They would employ trades people who might otharwise be
laid off during this economic dewatum. Jobs ensure continued spending on services. Fixing the honsing
problem conld soften the impact of an economic downturn in many ways.

In short, e agree that cities and towns would be eased and relieved by a temporary suspension
of the application of Mass General Laws, Chapter 40B. However, we wounld only support ench a
suspension if the State will commit to work with citics and towns to overhaul affordable housing laws
and programs. Small beadway has been made, but please do not allow progress on this urgent problem
to falter. Affordable housing is a catalytic component to Jocal and State-wide economic recovery.
Please consider grantiig relief from the current dysfinctional legislation and maintain ongoing efforts to

reform affordable housing policy as a top recovery priority.

Sincerely,

Brewster Board of Selectmen

Ce: Norton Board of Selectmen
70 East Main Strest, Norton, MA 02766
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TownN oF MARION EROARE T 0% ey
2 SPRING STREET i :
MarioN, MassacHUSETTS 02738-1519

Febraary 5, 2003

The Honorable i Romney
Srare House, Room #360
Boston, Mass. 02133

Re: Comptehensive Peomit Law
Mass. G. L. Chapter 40D

Diear Governor Romney:

The Selectnen of the Terwn of Masion support and join with our
colleagues from the Towns of Mansfield and Naorton requesting the immediate
suspension of Mass. G. L. Chapter 408, the Comprehensive Permit Law.

We would teguest that you consider the immediate suspension of any
project which does not have a cusrent, valid Comprehensive Permit

Marion has been, is and will be in the forefront of innovative, creative
programs to assist people of all ages and backgrounds to live and work here. We are
proud of our success, bore of local efforts in the best spirit of local government
providing solutions to local problems.

We echo Mansfild's and Norton's cry for selief from the crushing
burdens placed upon cities and towns—all in the pame of providing “affordable”
housing, but, in fact, providing profit and exploitation for ¢ few developers.

Sincerely,

‘Iu
o )
ew Lo P
P (e o 0
' { ?_E -
David K. Pierce <

Copy to:  Selectmen, Towns of Mansfeld and Notton

G000 I¥d IT:0T €002/L27C0
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TOWN OF NORTH ANDOVER EIVED
OFFICE OF
TOWN MANAGER FEB 14 2003
120 MATN STREET ol
MNORTH ANDOVER, MASSACHUSETTS 01845
Mark H. Rees Te]ephnn: {9’?3] 6829510
Town Manager FAX (978) 688-9556

February 12, 2003

His Excellency Governor Mitt Romney
Office of the Govemor

State House

Room 360

Boston, MA 02133

Dear Govermaor Romney,

On February 10, 2003, the North Andover Board of Selectmen reviewed a letter addresged to you from
the Boards of Selectmen of the Towns of Mansfield and Norton requesting that you immediately suzpend
the provisions of MGL Chapter 40B, the Comprehensive Permit Law. A copy of their letior is attached.

The North Andover Board of Sclectmen requested that | commiunicate to you their full support of this
request to suspend MGL Chapter 40B during this time of financial distress. North Andover currently has
four 408 proposals in various stages of permitting with several more anticipated in the fomre. It would
be difficult, if not impossible, to provide municipal and school services to additional residents in housing
developments at the same time that our financial resources are being reduced,

Thank you for your consideration of this request that would have an immediate impast of reducing
financial pressures on municipal budgets.

5 ly,

H. Rees

Town Manager

Enclosure
MHR/aj;

Ce:  North Andover Board of Selectmen
State Senator Steven A. Baddour
State Senator Bruce E. Tarr
State Representative David M. Torrisi
State Representative Barbara A. L'Ttalien
Worth Andover Commission on Housing [ssues
Mansfield Board of Selectmen
Moron Board of Selectmen

roo@ IV TT:0Tf {00Z/LZ/E0
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c TOWN OF SEEKONK

TOWN ADMINISTRATOR
Timothy P. Mcnerney

February 4, 2003

Tawn of Mansfiald
Board of Selectmen
Six Park Row
Mansfield, MA 02048

Town of Norton

Board of Selectmean
70 East Main Street
Norton, MA 02766

Dear Board's of Selectmen:

Please be advised at their Meeting of January 29, 2003, the Seekonk Board of
Selectmen voted unanimously in favor of supporting Mansfield's and Norton's Initiative 1o
suspend Chapter 408, :

At this timia, the Town of Seekonk’s Board of Selectmen would like to remind you of their
Local Option Meals' Tax initiative, and would appreciate it if your esteemed Boards
would support this Legislation (sttached is & copy for your review),

Best regards,
ﬁ - ' (-""?

¢c. Board of Selectmen

attachmant
Tpr&:qd :
www.cLseekonkmaus
100 Peck Street, Seekonk, Massachusetts 02771
Town Hall (508) 336-7400 — Fax (508) 336-3137
LS00 IVl TE0T $00Z/LZ/60
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I am a consultant in affordable housing and have represented developers on 40B and am working with
towns to create affordable housing plans. | was asked by the governor's office to be an active observer
to the task force. With regard to some of the issues raised, | have the following suggestions:

1) Concern was raised over lack of information and financial resources at the "Chief Elected Official" level
to respond to requests during the site approval process. At this point, the only fees that have been paid
are to the entity review the site approval application. This is also a quick look by the municipality only.

An initial and perhaps cost effective approach to this would be for the state to work with the agencies
reviewing the site approval applications to draft an information and instruction sheet to the municipalities
so that they have a better understanding of what to do with the request, and how to respond.

2) It is my understanding, that for the most part, for the larger scale projects that are limited to one and
two bedroom units, the cost of the school age children produced by these projects is offset by the real
estate tax and other revenue generated by the projects. This information is easily accessible from fiscal
impact analysis that have been provided in connection with these projects. The issue that the committee
may want to address, is how to incentivise towns to produce three bedroom units.

From my market research, this is the population that is ending up in motels across the state because
there are no units available for the low income husband and wife who have two or more children of
opposite sex (i.e., a boy, girl, and parents all need separate bedrooms which makes 3).

Perhaps this is the type of project that the municipality should receive bonus money from the state
because they are taking on additional expenses, or perhaps the developer should get a break on the
number of affordable units, if they provide three bedroom units. For example, a two for one exchange.
For every three bedroom unit, it counts as two affordable units rather than one.

3) It might be helpful for the committee to discuss other options such as LIP and Units only so that all
members understand the choices available to developers and towns.

I would be happy to discuss these solutions at your request.
Thank you for considering these ideas.

Lynne

Lynne D. Sweet

LDS Consulting Group, LLC
233 Needham Street
Newton, MA 02464
617-454-1144

617-454-1145 (fax)
www.ldsconsultinggroup.com
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Massachusetts Law Reform Institute

99 Chauncy Street, Suite 500, Boston, MA 02111-1703
G17-357-0700, G17-357-0777 FAX

MAY 1 & 2003

(5916

Boston, MA 02111

o.
3 Q 506 Templa Place #1105
= D
- =] Fhone: §17-385-0481
7

o Fax: 617-308-0402
L r Email: i irthousing.
uﬂ.ﬁﬂ% ‘www. boston. fairhousing.com

LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW
OF THE BOSTON BAR ASSOCIATION

204 WASHIHGTON STREET, SUITE 443
BOSTON, MASSACHUSETTS 02108
TEL (B17) 4821145
FaX (F17) 482-4302
Email: gificefilawyerscom.org

May 15, 2003

Director Jane Wallis Gumble and Task Force Members

40B Task Force, Massachusetts Department of Housing and Community Development
One Congress Street, 10th Floor

Boston, MA 02114

Diear b=, Gumble and Task Force Members:

We write to encourage the Chapter 40B Task Force to consider the importance of
Chapter 40B°s anti-exclusionary zoning provisions as a potentially effective way to
prevent ceonomic, race, gender, disability and family based discrimination, and
conversely, promote integration based on those same factors. As you know, the ability to
afford housing in a community is one determimant of who can live there and who will be
shut oul,

According to the 2000 census, the median family income for Massachusetts is
£61.664. Chapter 408 units ensure that affordable housing is available to those making
up to 80% of median family income, or $49,331, an income that includes approximately
38% of Massachusetts’ 1,587,537 families.' In matiy Commonwealth towns and cities, no

! According to the 2000 Census, there are 614,736 Massachugens fimilies that make wp o $49 000 o
approximately 38.7 % of the Commonwealth®s families. The specific MF] may vary by area of the State.
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new housing opportunities are available to such households, and the currently available,
affordable housing is slowly disappearing. As a result many Massachusetts households
will likely be excluded from these towns and cities based on their income, unless 40B 15
maintained and in some ways strengthened.

Eliminating or effectively eviscerating Chapter 40B may not only have an
economic based, exclusionary effect on many Massachusetts’ families, but may also
limit fair housing opportunitics based on race and ethnicity. People of color and Latinos
are likely to have a disproportionate need for 40B housing. According to the 2000
Census, while the median family income of white families in the Commonwealth was
£65,327, and non-Hispanic, white families was 366,030, the median family income for
African Americans was $38,565 Ameriean Indians and Alaskan Matives - $41,322;
Asians - $57, 389; Mative Hawaiians and other Pacific Islanders - §36, 429; other race
alone families - $26, 337; two or more tace families - $37, 727; and Hispanic or Latino
families - $27, 885.° Consequently, cutting back on Chapter 40B may have a
pronounced exclusionary, discriminatory effect on people of color in the Commenwealth.

Similarly, the elimination of Chapter 40B may also have a significant
exclusionary, discriminatory effect on women and those with disabiliies. Accordimg o
the 2000 Census, while the median eamings of those 16 years of age and over for
Massachusetts were $28,420; they were $35,485 for males, and only $22,454 for females.
Moreover, while the median family income in Massachusetts was 574,589 for two parent
families with children under 18; it was only $34,506 for male-headed, single parent
families with children under 18; and even less, $22,138, for female-headed, single parent
families with children under 18.

The 2000 Census alse showed that 119,743 (or 4%) of Massachuscits 2,444 588
households received Supplemental Security Income. Many of these houscholds include
persons who have disabilities.” In their study, Priced Qut in 2000 (May 2000), the
Technical Assistance Collaborative, Inc. and Consortium for Citizens with Disabilitics
Housing Task Force reported that Massachusetts’s average monthly 551 benefit (5626)
was only 18.3% of the State’s median one-person household income, and determined that
the state average percentage of the monthly SSI benefit needed to rent an efficiency
apartment was 92%, and to rent a one-bedroom apartment was 106.7%." Eliminating 40B
affordable housing opportunities, consequently, would likely disproportionately eliminate
housing opportunitics for women and persons with disabilities.

Discrimination, which denies housing opportunities based on race, ethnicily,
gender, and disability, has led to numerous lawsuits under federal fair housing legislation,
and exclusionary zoning by local governments has been successfully challenged under

# The Census categories more specifically are Median Family Income in 19949 (dollars) {white alone
househobder), (Black or African American alone householder), ete,

* According to Social Security Administration statistics, 167,784 persons received $51 in Massachusetts in
Drecember 2000; of those 121,825 (or 72,6%) were blind or deabled, and 102,488 (or 61.08%) were 1E-64
vears of age.

* See, Priced Out i 20080 (May 20000 0 pp. 11 and 30
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such fair housing laws. See, for example, Huntington Branch, NAACP v. Town of
Huntington, 844 F.2d 926 (2d Cir. 1988). Increascd cfforts to remedy exclusionary land
use policies may result under fair housing laws and lawsuits in the Commonwealth, if
40B is eliminated.

While additional data would be useful to fully comprehend the extent to which
40B units contribute to the integration of Massachusetts” communities, 40B already
appears to have increased housing opportunities. The 31 Massachusetts’ communities
that have had reached 40B°s 10% goal have 127,911 (or approximately 60%) ol the
Commonwealth's 214,267 40B-units.” These communities have a 62.68% non-Hispanic,
white total population; an average family income of $57,997.55, and a 408 total of
15.23%, of their housing units. In contrast, the 320 communities that have not reached
40B"s 10% goal have 86,356 (or approximately 40%;) of the Commonwealth’s 40B-units.
These communities have a 91% non-Hispanic white, total population; an average family
income of $86,563.75, and a 40B total of 5.12% of their housing units. See also,
additional charts attached. 40B communities, as a whole, then include more people of
color, more affordable housing units, and families that on average have lower incomes.

FPERCENKT % OB 1TNITS Average

NH WHITE* Family Income
Massachuszetts  H1.86% BAB% S78.301.54
408 62.68% 15.23% 537.997.55
Communities
Non-40H 9100% 513% $86,563.75
Communities

*Mon-Hispanic White

Ome author suggests that 408 units may have becn more effective in promoting
economic integration than other forms of integration.” This might imply that additional
mechanisms are needed to strengthen the integrative effect of 408 housing. For example,
additional, affirmative marketing; linking and setting aside of a certain percentage of 40B
units for the homeless or for housing voucher halders; incentives for matching and using
deeper, additional subsidies; the reinvigorated use of Executive Order 21 5,” and the
utilization of regional housing authority voucher waiting lists to rent units may all be
appropriate means to strengthen the inclusionary impact of 408,

* The 408 counts and related caleulations will need to be slightly adjusted for additienal count changes
subsequent to 4/24/02 and for official count determinations,

% Florence Wagman Roisman, Opening the Suburbs 1o Racigl Integration: Lessons for the ™ Century, 23
:Al'. Mew. Eng, L, Rev, 65, 75 {2001,
See copy aftached.
3
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While there may be additional ways to promote fair housing opportunitics, it 1s
clear that the elimination of affordable housing altogether, eliminates potential
opportunities to further fair housing. We urge you to oppose cfforts to repeal or
significantly limit Chapter 40B, and to consider additional approaches to strengthen
Chapter 40B’s potential to provide inclusionary, fair housing opportunitics.

Sincerely,

Aldlan G. Rjﬂ%;:r‘i f:;

Executive Director
Massachusetts Law Reform Institute

LAt Lle, @
Judith Liben

Altorney
Massachusetis Law Reform Institute

Godly,, 6 Des

Arthur A. Baer
Attorney
Magsachusetts Law Reform Institute

Deod I Hamis (msn

David 1. Harmis
Executive Director
The Fair Housing Center of Greater Boston

Nadine Cohen [Mim

Madine Cohen

Staff Counsel

Lawyers' Committee For Civil Rights
Under Law of the Boston Bar Association
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40B Charts
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TO: Al Lima, Director of Planning, City of Marlborough
FROM: Kathy Joubert, President, MAPD, Inc.

RE: Chapter 40B Task Force

DATE: May 21, 2003

In response to your request for comments relating to recommended improvements to
40B; how to mitigate the impacts of a 40B development on a community; and how
State agencies might better assist the communities in responding to 40B applications,
the MAPD Inc. Board of Directors would like to offer the following comments and
suggestions to the Task Force:

1. Generally there is an overall lack of correlation between a 40B application and
the town’s character and style. Typically there isn’t any relationship between
the proposed structures to the surroundings and the scale and density of the
proposed development is usually incompatible with the scale and density of
the existing neighborhood. Better communication and some pre-submission
consultations with the community would be helpful.

2. We strongly agree with transferring the responsibility of review from the local
Zoning Board of Appeals to the Planning Boards. We believe the process
would run much smoother for all parties if a board with experience in
reviewing large projects were charged with the permitting of 40B proposals.
At a bare minimum, municipalities should be allowed the choice of which
Board they adopt locally to review the applications and permit the
developments.

3. All homeownership units should count towards the 10%. However, you may
have noted from the planners list serve that there is not unanimity on this
issue.

4. We encourage regionalism as an approach towards reaching an area’s 10%
goal of affordable housing. Two or more communities should be allowed to
work together to solve this on a regional basis, sharing in the infrastructure
costs, mitigation packages, taxes and demand on schools. However,
communities should not be allowed to “piggyback” on progress already made
by an adjacent city or town.

5. There should be a limit imposed on either how many comprehensive permits
may be filed within a community at any one time or a limit on the total
number of comprehensive permit units under review at any one time. The
level of review required by these applications overburdens Town boards and
staff in those communities fortunate enough to have professional assistance.
Towns without these resources are put in very difficult positions.

6. There needs to be more communication between MassHousing, MHP and the
municipality before a site eligibility letter is issued to an applicant. At a
minimum, there should be a requirement for the developer to meet with local
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and state staff to discuss the needs of the community pertaining to rental or
homeownership and the site under consideration. Is this proposal in
conformance with the local housing or master plan? Is the site developable?
What are the physical site constraints?

. While many communities are requiring units to remain affordable in

perpetuity, minimum guidelines should exist requiring affordability for as long
as the development is in non-compliance with the underlying zoning and is
enjoying the zoning relief granted under 40B.

. Overall, we would like to see the Office of Commonwealth Development

embrace the Massachusetts Land Use Reform Act and support the principles
of smart growth. The continuance of Chapter 40B without regard for local
planning efforts encourages sprawl development in Massachusetts. More
consideration needs to be given to planning issues in general and specifically,
we are encouraged by our inclusion in this process of examining Chapter 40B.

We appreciate being given the opportunity to comment on this very important issue and
we look forward to the recommendations of the Task Force.

If you have any questions, please contact me at 508-393-5019.

Cc

MAPD Inc.

Board of Directors
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